











eas Ernics: 3 = ; -). 
RODUCTORY SraTemenr <. inside of cover 
THe Proposep CANONS OF THE. ge ee Ban J 
Tas Acr Deciarine THE Ragen es Some Grim SHALL 
BE 4 Mempue or tHe Bar: 
Intropuctory Staremmnt ; i: > Fr So seared ro). 
Tae Op.ion oF AnToRNEY-ComBieaL, io eee ret 4 
(Betract from the + Soliciiors Journal:’*) 
THE Racrm ¢ Sysran oF sgensesia Behe as Duscarenp 1 BY AN f scncias 
UpGE . 
Tuy Lecar Poarrios OF y Won IN 
Taz Current Conrroversy ‘Anovr 
MMENDATIONS OF Fommar 
A HvarinG BEFORE. THE JupiciaRy 
MEN Arp Discussion; 5 
Tar Proposat ro Maxze Women ert 
OTORY STaTEMENT — — Revenaaher oF 
ON “AND 113 Restuss —R 
* AssocrATION — z 
“TRacr FROM ARTICLE ON js! 
a, at ’* Decempgr, 1922 — rae GengraL Exemprion 
or Women Wud bo NoT Wi vm Woneen P canantte my Un- 
PLEASANT Cases — Tae one \ bet ae a IN PENWsYLVaNiA. 


aha eeawe Burien To Tax 


“Halls ®. Bodey, 


“ Norm — A Scgsamon wnox Daan Pou: sexe 
. es ee coon i ot ao 


» So ¢ S25 





I, JUDICIAL ETHICS. 


INTRODUCTORY STATEMENT. 


In 1922, a special committee of the American Bar Association was 
appointed with Chief Justice Taft as its chairman to draft a series of 
anons of Judicial Ethics for the consideration of that association. This 
committee recently made its report to the Executive Committee of the 
American Bar Association and it was given to the newspapers in order 
to bring it to the attention of the bar and of the public generally and 
afford opportunity for anyone to make criticisms or suggestions before 
it is submitted to the American Bar Association, presumably at its meet- 
ing next summer in Minneapolis. The draft of the proposed canons was 
printed in full in the “Boston Transcript” of February 13, 1923. Whether 
it was printed in other Massachusetts papers, I did not notice. In order 
that it may be given still further publicity and brought to the attention 
of the Massachusetts bar in convenient and available form, reprints of 
the full report of the committee were obtained through the secretary of 
the committee, Mr.-Charles A. Boston, and are here bound up. Comments 
or magupestntrs should be sent to Charles A. Boston; Esq., 15 Broad 
Street, N. Y. Besides Chief Justice Taft, the committee consists of Chief 
Justices Cornish of Maine and von Moschzisker-of Pennsylvania and 
Messrs. Boston of New York and McEnerney of California. 





II, THE ACT DECLARING THE REQUIREMENT THAT THE 
ATTORNEY-GENERAL SHALL BE A MEMBER OF THE 
BAR AND THE OPINION RENDERED BY ATTORNEY- 
GENERAL BENTON IN REGARD TOIT. 


INTRODUCTORY STATEMENT. 
After the act of 1922 providing that district attorneys must be 


members of the bar, it was frequently suggested that there should be a 
similar statute as to the office of attormey-general. In the December 
number of this magazine, these proposals were reflected and emphasized 
and it was suggested that the nature and title of the office of attorney- 
general under the constitution was such that it involved such a qualifica- 
tion and that a statutory requirement would be declaratory. It was 
further suggested that such a statute was, nevertheless, needed for the 
practical purpose of giving express directions to the administrative 
officers who prepare the ballots to warrant them in réfusing to place a 
name upon.a ballot,-or upon nomination papers, in order to avoid mis- 
leading voters ard causing futile complications, expense, and misunder- 
standing by the appearance of ineligible persons upon primary or election 
ballots. The matter came before the legislature on various petitions and 
after a hearing, the Judiciary Committee requested the opinion of 
Attorney-General Benton as to the powers of the legislature. He rendered 
an interesting and carefully prepared: opinion sustaining the view that 
such a statyte would be declaratory of the present requirements of the: 
constitution and that, “therefore, it.is within the province of the legisla- 
ture to pass such a law.” Reprints of this opinion were obtai and 
are hereinafter bound up for the information of the bar, following the 
report on “Judicial Ethics.” -The bill was subsequéntly reported and 
adopted as chapter of 1923. -It Simply adds to section 1 of chapter 
12 of the General Laws the sentence, “He shall be a member of the bar.” 


Fr. WwW. G. 





Entered as Second-Class Matter at the Post Office at Boston. 
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AMERICAN BAR ASSOCIATION 
COMMITTEE ON JUDICIAL ETHICS 
REPORT 


January 1, 1923 
To THE EXECUTIVE COMMITTEE 
OF THE AMERICAN Bar ASSOCIATION 


The Committee on Judicial Ethics was appointed pursuant 
to a resolution of the Executive Committee at its meeting in 
January 1922. 

As originally constituted the Committee consisted of 
William H. Taft, District of Columbia; Leslie C. Cornish, 
Maine; Robert von Moschzisker, Pennsylvania; George 
Sutherland, Utah, and Charles A. Boston, New York, three 
occupying judicial position, and two engaged in active prac- 
tice as contemplated by the resolution. 

Upon the selection of Mr. Sutherland for judicial office, 
his position on the Committee was deemed vacant, and Garret 
W. McEnerney of California, was designated in his stead. 

The Committee met in Washington, D. C., in May, and 
held meetings in New York City in November and December, 
1922. 

It reports herewith canons of judicial ethics which it has 
drafted, with a preamble, and certain ancient precedents. 

The Committee would remind the Executive Committee 
that when the Canons of Legal Ethics were approved by 
the Association, the course pursued, was to submit to the 
members of the Association, a draft of the canons, and invite 
their suggestions before the final draft and final report of the 
Committee. Subject to the action of the Executive Committee, 
we now, therefore submit that it may be deemed wise to 
circulate this draft. among the members of the Association, by 
publication in the Journal, or in such other manner, if any, as 
the Executive Committee may determine, and invite their 
suggestions, to be addressed to this Committee, in care of the 
undersigned, before April 1, 1923, to the end that such sug- 
gestions may be duly considered, and that this Committee 
may make a final report to the Executive Committee in ad- 
vance of the annual meeting of the Association in 1923, for 
such action thereon as the Executive Committee may deter- 
mine. 

By order of the Committee on Judicial Ethies, 


Cuar.es A. Boston, Acting Secretary, 
24 Broad Street, New York City. 
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AMERICAN BAR ASSOCIATION. 
COMMITTEE ON JUDICIAL ETHICS. 


ANCIENT PRECEDENTS. 

‘‘And I charged your judges at that time, saying Hear the 
causes between your brethren, and judge righteously between 
every man and his brother, and the stranger that is with him. 

‘‘Ye shall not respect persons in judgment; but ye shall 
hear the small as well as the great; ye shall not be afraid of 
the face of man; for the judgment is God’s; and the cause 
that is too hard for you, bring it unto me, and I will hear it.’’ 
—Deuteronomy, I, 16-17. 

‘*Thou shalt not wrest judgment; thou shalt not respect per- 
sons, neither take a gift; for a gift doth blind the eyes of the 
wise, and pervert the words of the righteous.’’—Deuteronomy., 
XVI, 19. 


‘* Judges ought to remember that their office is jus diceré 
not jus dare; to interpret law, and not to make law, or give 
a eS 2 

** Judges ought to be more learned than witty; more rever- 
end than plausible; and more advised than confident. Above 
all things, integrity is their portion and proper virtue.’’ * * * 

‘*Patience and gravity of hearing is an essential part of 
justice ; and an over speaking judge is no well-tuned cymbal. 
It is no grace to a judge first to find that which he might have 
heard in due time from the bar, or to show quickness of con- 
ceit in cutting off evidence or counsel too short; or to prevent 
information by questions though pertinent.’’ * * * 

‘*The place of justice is a hallowed place; and therefore not 
only the bench, but the foot pace and precincts and purprise 
thereof ought to be preserved without scandal and corrup- 
tion.’”’ * * * —Bacon’s Essay ‘‘of Judicature.’’ 
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CANONS OF JUDICIAL ETHICS APPROVED BY THE 
AMERICAN BAR ASSOCIATION. 


PREAMBLE. 


In addition to the Canons for Professional Conduct of 
Lawyers which it has formulated and approved, the American 
Bar Association, mindful that declared ethical standards tend 
to become habits of life, deems it desirable to declare its views 
respecting those principles which should govern the personal 
practice of members of the judiciary in the administration of 
their office. The Association accordingly adopts the following 
Canons which it suggests as proper guides of conduct for 
judges, and as indicating what all concerned may reasonably 
expect from them. 


1. PROMISES OF CANDIDATES. 


A candidate for judicial position should not make or suffer 
others to make for him, promises of conduct. in office which 
appeal to the ecupidity or prejudice of the appointing or 
electing power; he should not announce in advance his 
conclusions of law on disputed issues to secure class support, 
and he should do nothing while a candidate to create the im- 
pression that if chosen, he will administer his office with 
bias, partiality or improper discrimination. 


2. RELATIONS OF THE JUDICIARY. 


The assumption of the office of judge casts upon the in- 
cumbent duties in respect to his personal conduct which con- 
cern his relation to the State and its inhabitants, the litigants 
before him, the principles of law, the practitioners of law 
in his court, and the witnesses, jurors and attendants who 
aid him in the administration of its functions. 














3. THE Pusuic INTEREST. 


The Courts exist to promote justice; and thus to aid in 
securing the contentment and happiness of the people. Their 
administration should be speedy and careful. Every judge 
should at all times be alert in his rulings and in the conduct 
of the business of his court, so far as he can, to make it 
useful to litigants and to the community. He should avoid 
unconsciously falling into the attitude of mind that the 
litigants are made for the courts instead of the courts for the 
litigants. 


4. CONSTITUTIONAL OBLIGATIONS. 


It is the duty of all judges in the United States to support 
the Constitution of the United States and of the State whose 
laws they administer; in so doing they should fearlessly ob- 
serve and apply constitutional limitations and guaranties. 


5. AVOIDANCE OF APPEARANCE OF IMPROPRIETY. 


A judge’s official conduct should be free from the appear- 
ance of impropriety, and his personal behavior, not only upon 
the bench and in the performance of judicial duties, but also 
in his every day life, should be beyond reproach. 


6. ESSENTIAL CONDUCT. 


He should be temperate, attentive, patient, impartial, and, 
since he is to administer the law and apply it to the facts, he 
should be studious of the principles of the law and diligent in 
endeavoring to ascertain the facts. 


7. Inpustry. 
He should exhibit an industry and application commen- 
surate with the duties imposed upon him. 
8. PROMPTNESS. 


He should be prompt in disposing of all matters submitted 
to him, remembering that justice delayed is often justice 
denied. 

















9. PUNCTUALITY. 

He should be punctual in the performance of his judi- 
cial duties, recognizing that the time of litigants, jurors and 
attorneys is of value and that if the judge is unpunctual in his 
habits he sets a bad example to the bar and tends to create 
dissatisfaction with the administration of justice. 


10. Court ORGANIZATION. 


Ile should organize his court with a view to the prompt and 
convenient dispatch of its business and he should not tolerate 
abuses and neglect by clerks, sheriffs and other assistants who 
are sometimes prone to presume too much upon his good 
natured acquiescence by reason of friendly association with 


him. 


11. CONSIDERATION FOR JURORS AND OTHERS. 


He should be considerate of jurors, witnesses and others 
in attendance upon his court. 


12. CoURTESY AND CIVILITY. 
Judges should be courteous to counsel, especially to those 
who are young and inexperienced, and also to all others con- 
cerned in the administration of justice in their courts. 


They should also require, and, so far as their power extends, 
enforce on the part of clerks, court officers and counsel civility 
and courtesy to witnesses, litigants and others having business 
with the court. 


13. APPOINTEES OF THE JUDICIARY AND THEIR COMPENSATION. 


Trustees, receivers, masters, referees, guardians and ad- 
ministrators appointed by a judge to aid in the administration 
of justice under his supervision should have the strictest probi- 
ty and impartiality and should be selected with a view solely 
to their character and competency. Patronage of a judge is 
conferred because it is thought that it will be exercised by 
him for no personal or partisan advantage. A judge should 
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not permit his appointments to be controlled by others than 
himself, and he should avoid the allowance of excessive com- 
pensation to the appointees. He should also avoid nepotism 
in his appointments. 


14. Krnsuip or INFLUENCE OF PARTIES AND COUNSEL. 


A judge should not, unless it is unavoidable, sit in litigation 
where a near relative is a party or of counsel; and he should 
not suffer his conduct to create the impression that any person 
can unduly influence him or enjoy his favor, or that he is 
affected by the rank, position or influence of any party. 


15. INDEPENDENCE. 


A judge should not be swayed by public clamor or con- 
siderations of personal popularity. 


16. INTERFERENCE IN ConpuctT OF TRIAL. 


While a judge may properly intervene in a trial of a case 
to promote expedition, and prevent unnecessary waste of time, 
or to clear up some obscurity, nevertheless he should bear in 
mind that his undue interference, impatience, or participation 
in the examination of witnesses, or a severe attitude on his part 
toward witnesses, especially those who are excited or terrified 
by the unusual circumstances of a trial, may tend to pre- 
vent the proper presentation of the cause, or the ascertainment 
of the truth in respect thereto; and in a jury trial the fre- 
quency of interruption and interrogation of witnesses by the 
judge is too apt to create the impression upon the jury that 
the judge has made up his mind upon the facts or the merits 
of the controversy, and thus to invade the legitimate province 
of the jury, and to prevent its proper functioning by unduly 
imposing the judge’s views of the facts upon the jury. This 
should be avoided. 

Conversation between the judge and: counsel in Court is 
often necessary, but the judge should be studious to avoid 
controversies which are apt to obscure the merits of the 
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dispute between litigants and lead to its unjust disposition. 
In addressing counsel, litigants, or witnesses, he should avoid 
a controversial tone. 


He should avoid interruptions of counsel in their arguments 
except to clarify his mind as to their positions, and he should 
not be tempted to an unnecessary display of learning or a 
premature judgment. 


17. Ex parte APPLICATIONS. 


Judges should discourage ex parte hearings of applica- 
tions for injunctions and receiverships where the order may 
work detriment to absent parties; they should act upon ex 
parte applications only where the necessity for quick action 
is clearly shown; if this be demonstrated, then the judge 
should endeavor to counteract the effect of the absence of 
opposing counsel by a scrupulous cross-examination and 
investigation as to the facts and the principles of law upon 
which the application is based, granting relief only when 
fully satisfied that the law permits it and the emergency 
demands it. The judge should remember that an injunction 
is a limitation upon the freedom of action of defendants and 
should not be granted lightly or inadvisedly. One applying 
for such relief must sustain the burden of showing clearly its 
necessity and this burden is increased in the absence of the 
party whose freedom of action is to be restrained even though 
only temporarily. 

18. CONTINUANCES. 

Delay in the administration of justice is a common cause of 
complaint; counsel are frequently responsible for this delay. 
Judges, without being arbitrary or forcing cases unreasonably 
or unjustly to trial when unprepared, to the detriment of 
parties, may well endeavor to hold counsel to a proper appre- 
ciation of their duties to the public interest, to their own 
clients, and to the adverse party and his counsel, so as to 
enforce due diligence in the dispatch of business before the 
court. 
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19. JupICcIAL OPINIONS. 


In disposing of controverted cases, judges should indicate 
the reasons for their action in opinions showing that they 
have not disregarded or over.ooked serious arguments of 
counsel. They thus show their full understanding of the 
case, avoid the suspicion of arbitrary conclusion, promote con- 
fidence in their intellectual integrity and contribute useful 
precedent to the growth of the law. 

But the volume of reported decisions is such and is ever so 
increasing that in writing opinions which are to be published 
judges may well take this fact into consideration, and curtail 
them accordingly, without substantially departing from the 
principles stated above. It is of high importance that judges 
constituting a court of last resort should use effort and self 
restraint to promote solidarity of conclusion and the con- 
sequent influence of judicial decision. A judge should not 
yield to pride of opinion or value more highly his individual 
reputation than that of the court to which he should be loyal. 
Therefore except in case of conscientious difference of opinion 
on fundamental principle, dissents should be discouraged. 


20. INFLUENCE OF DEcISIONS UPON THE DEVELOPMENT 
OF THE LAW 


A judge should be mindful that his duty is the application 
of general law to particular instances, that ours is a govern- 
ment of law and not of men, and that he violates his duty 
as a minister of justice under such a system if he seeks to 
do what he may personally consider substantial justice in a 
particular case and disregards the general law as he knows it 
to be binding on him. Such action may become a precedent 
unsettling accepted principles and may have detrimental con- 
sequences beyond the immediate controversy. He should ad- 
minister his office with a due regard to the integrity of the 
system of the law itself, remembering that he is not a depo- 
sitary of arbitrary power, but a judge under the sanction of 
common and statute law. 




















21. IDIOSYNCRACIES AND INCONSISTENCIES. 

Justice should not be moulded by the individual idiosyn- 
crasies of those who administer it. A judge should adopt the 
usual and expected method of doing justice, and not seek to 
be extreme or peculiar in his judgments, or spectacular or 
sensational in ‘the conduct of his court. Though vested with 
discretion in the imposition of mild or severe sentences he 
should not compel persons convicted or accused to submit to 
some humiliating act or discipline of his own devising, without 
authority of law, because he thinks it will have a beneficial 
corrective influence. 

Judges imposing sentences should endeavor to conform to 
a reasonable standard of punishment and should not seek 
popularity either by exceptional severity or undue leniency. 

22. REVIEW. 

In order that a litigant may secure the full benefit of the 
right of review accorded to him by law, a trial judge should 
scrupulously grant to the defeated party opportunity to 
present the situation arising upon the trial exact!y as it 
arose, was presented and decided, by full and fair bill of 
exceptions or otherwise; any failure in this regard on the 
part of the judge is peculiarly worthy of condemnation be- 
cause the wrong done is irremediable. 


23. LEGISLATION. 


Judges have exceptional opportunity to observe the opera- 
tion of statutes, especially those relating to practice, and to 
ascertain whether they tend to impede the just disposition 
of controversies; and they may well contribute to the public 
interest by advising those having authority to remedy defects 
of procedure of the result of their observation and experience. 


24. Inrractions oF Law. 


The judge should be studiously careful himself to avoid 
even the slightest infraction of the law, lest it be a demoral- 
izing example to others. 
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25. INCONSISTENT OBLIGATIONS. 


A judge should not accept inconsistent duties; nor incur 
obligations, pecuniary or otherwise, which will in any way 
interfere with his devotion to the expeditious and proper 
administration of his official functions. 


26. Business PROMOTIONS AND SOLICITATIONS FOR CHARITY. 


He should avoid giving ground for any reasonable sus- 
picion that he is utilizing the power or prestige of his 
office to persuade or coerce others to patronize or contribute, 
either to the success of private business ventures, or to 
charitable enterprises. He should, therefore, not enter 
into such private business, or pursue such a course of 
conduct, as would justify such suspicion, nor use the 
power of his office or the influence of his name to 
promote the business interests of others; he should not solicit 
for charities, nor should he enter into any business relation 
which, in the normal course of events reasonably to be ex- 
pected, might bring his personal interest into conflict with the 
impartial performance of his official duties. 


27. PERSONAL INVESTMENTS AND RELATIONS. 


A judge should abstain from making personal investments 
in enterprises which are apt to be involved in litigation in his 
court; and, after his accession to the bench, he should not retain 
such investments previously made, longer than a period suffi- 
cient to enable him to dispose of them without serious loss. 
It is desirable that he should, so far as reasonably possible, 
refrain from all relations which would normally tend to arouse 
the suspicion that such relations warp or bias his judgment, or 
prevent his impartial attitude of mind in the administration 
of his judicial duties. 


It is highly improper for a judge to utilize information 
coming to him in a judicial capacity for purposes of specu- 
lation, and it detracts from the public confidence in his in- 
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tegrity and the soundness of his judicial judgment for him 
at any time to become a speculative investor upon the hazard 
of a margin. 


28. EXECUTORSHIPS AND TRUSTEESHIPS. 


While judges are not disqualified from holding executor- 
ships or trusteeships, they should not accept or continue 
to hold any fiduciary or other position if the holding of it 
would interfere or seem to interfere with the proper perform- 
ance of their judicial duties, or if the business interests of 
those represented require investments in enterprises that are 
apt to come before the court, or to be involved in questions of 
law to be determined by it. 


29. ParRTISAN POLITICS. 


While entitled to entertain his personal views of political 
questions, and while not required to surrender his rights or 
opinions as a citizen, it is inevitable that suspicion of 
being warped by political bias will attach to a judge 
who becomes the active promoter of the interests of one polit- 
ical party against another. A judge should avoid making poli- 
tical speeches, contributions to party funds, the public endorse- 
ment of candidates for political office or participating in party 
conventions. 

30. SeLr-INTEREST. 


He should abstain from participating in any judicial act in 
which his personal interests are involved. If he has personal 
litigation in the court of which he is judge, he need not resign 
his judgeship on that account, but he should, of course, refrain 
from any judicial act in such a controversy. 


31. Private LAW PRACTICE. 


A judge should refrain from the practice of the law. In 
many jurisdictions it is properly forbidden by statute. In 
superior courts of general jurisdiction, it should never be 
permitted. In inferior courts in some states, it is permitted 
because the county or municipality is not able to pay adequate 
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living compensation for a competent judge. In such cases 
a judge who practises law is in a position of great delicacy 
and must be scrupulously careful to avoid conduct in his prac- 
tice whereby he utilizes or seems to utilize his judicial position 
to further his professional success. 

He should not practise for fees in his own court, even when 


presided over by another judge, or appear therein for himself 
in any controversy. 


32. GirTs AND Favors. 


He should not accept any presents or favors from litigants, 
or from lawyers practising before him. 


33. SocraL RELATIONS. 


It is not necessary to the proper performance of judicial 
duty that judges should live in retirement or seclusion; it is 
desirable that, so far as the reasonable attention to the com- 
pletion of their work will permit, they continue to mingle in 
social intercourse, and that they should not discontinue their 
interest in or appearance at meetings of members of the Bar. 
A judge should, however, in pending or prospective litigation 
before him be scrupulously careful to avoid such action as 
may reasonably tend to awaken the suspicion that his social 
or business relations or friendships, constitute an element in 
determining his judicial course. 


34. A SUMMARY OF JUDICIAL OBLIGATION. 


A judge’s conduct should be above reproach, and in the 
discharge of his judicial duties he should be conscientious, 
studious, thorough, courteous, patient, punctual, just, im- 
partial, fearless of public clamor, and regardless of private 
influence, should administer justice according to law and 
should deal with the patronage of the position as a public 
trust; and he should not allow outside matters or his private 


interests to interfere with the prompt and proper performance 
of his office. 




















HOUSE .. . . No. 1229 








Che Commonwealth of Wassachusetts. 





THE OPINION OF THE ATTORNEY-GENERAL. 





DEPARTMENT OF THE ATTORNEY GENERAL, 
Boston, February 15, 1923. 


Joint Committee on the Judiciary, State House. 


GENTLEMEN: — You request my opinion whether it is 
within the province of the Legislature to pass a law requiring 
the attorney general to be a member of the bar, or whether 
an amendment to the Constitution would be necessary to 
being about that result. 

The office of attorney general was not created by the 
Constitution. The first appointment of an attorney general 
in Massachusetts was in 1680. The office was recognized as 
already in existence by 1 Prov. Laws, 1693-4, c. 3, § 12. 
The office was recognized by ec. 11, § 1, art. IX, of the Con- 
stitution as originally adopted in 1780. By the Seventeenth 
Amendment it was provided that the attorney general, with 
other state officers, should be elected annually (now bienni- 
ally by the Sixty-fourth Amendment). The Seventeenth 
Amendment contains the following provision with respect to 
qualification: 











“No person shall be eligible to either of said offices unless he shall 
have been an inhabitant of this commonwealth five years next pre- 
ceding his election or appointment.” 


By that amendment the tenure of the office is secured 
and its terms defined. At least since the adoption of the 
Seventeenth Amendment, therefore, the office of attorney 
general is an office provided for in the Constitution, whose 
tenure, mode of election, and qualifications are prescribed by 
the Constitution. 
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Where the tenure, the mode of election or appointment 
and qualifications of an office are prescribed by the Con- 
stitution, the Legislature cannot change them unless the 
Constitution gives the Legislature authority to do so. Taft 
vy. Adams, 3 Gray, 126, 130; Kinneen v. Wells, 144 Mass. 
497; Graham v. Roberts, 200 Mass. 152, 157; Attorney 
General v. Tufts, 239 Mass. 458, 480; Attorney General ». 
Pelletier, 240 Mass. 264; Opinion of the Justices, 165 Mass. 
599, 601; Opinion of the Justices, 240 Mass. 611, 614. 

The Constitution does not give the Legislature authority 
to make such changes with respect to the office of attorney 
general. Since 1780 the powers and duties of the office have 
been declared and defined to some extent by statute (see 
G. L., ec. 12, §§ 1-11). But-the authority so to act is not to 
be confused with authority to make changes in the qualifica- 
tions for office. 

Article IX of the Declaration of Rights provides: 


* All elections ought to be free; and all the inhabitants of this com- 
monwealth, having such qualifications as they shall establish by their 
frame of government, have an equal right to elect officers, and to be 
elected, for public employments.” 


This article in substance declares that the right of electors 
and of persons to be elected for public office shall be limited 
only by such qualifications as are prescribed in the Con- 
stitution. Brown v. Russell, 166 Mass. 14, 21; Opinion of the 
Justices, 160 Mass. 586. It applies to the office of attorney 
general, since the qualifications of that office are established 
by the frame of government. 

I am therefore of the opinion that it is not within the 
province of the Legislature to pass any law which would 
add to or subtract from the qualifications for the office of 
attorney general required by the Constitution. 

It is necessary now to consider whether the Constitution 
requires that the attorney general shall be a member of the 
bar. 

Qualifications for office established by the Constitution 
need not be established by express provision; they may be 
implied. Striking instances of such implication are found in 
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Opinion of the Justices, 107 Mass. 604, and Opinion of the 
Justices, 165 Mass. 599, where the court held, regarding 
justices of the peace and notaries public, respectively, that the 
Constitution implied a qualification that the incumbent be a 
man, and precluded the appointment of a woman to the 
office. 

In the former case the justices said: 


“By the Constitution of the Commonwealth, the office of justice 
of the peace is a judicial office, and must be exercised by the officer in 
person, and a woman, whether married or unmarried, cannot be ap- 
pointed to such an office. The law of Massachusetts at the time of the 
adoption of the Constitution, the whole frame and purport of the in- 
strument itself, and the universal understanding and unbroken prac- 
tical construction for the greater part of a century afterwards, all sup- 
port this conclusion, and are inconsistent with any other. It follows 
that, if a woman should be formally appointed and commissioned as a 
justice of the peace, she would have no constitutional or legal authority 
to exercise any of the functions appertaining to that office.” 


In the latter case the court gave the opinion that it was 
not within the constitutional power of the Legislature to 
authorize the appointment of women as notaries public. In 
the course of the opinion the justices said: 


“The Constitution did not create the office of notary public. It 
was an office known to the Roman law, and has existed in all or nearly 
all Christian countries for many centuries. The duties of the office in 
this Commonwealth are in part prescribed by statute, and in part are 
such as by usage notaries public for a long time have been accustomed 
to perform, and the international character and relations of notaries 
public are important. . . 

. . The question in every case is of the meaning of the Constitution 
and, in determining this, the history and nature of the particular office 
and the usages of this and other States and countries with regard to the 
office at the time of the adoption of the Constitution must be con- 
sidered... . 

Where an office is created by statute, the tenure, the mode of appoint- 
ment, the qualifications required, the duties of the office, and the com- 
pensation, are wholly within the control of the Legislature, unless 
there is some limitation put upon the Legislature by the Constitution; 
and the statute creating the office may be altered or repealed by the 
Legislature at any time. But if the tenure of an office and the mode 
of appointment are prescribed by the Constitution, the Legislature 
cannot change them, unless the Constitution gives the Legislature au- 
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thority to do so. If the qualifications for the office are prescribed by 
the Constitution, the Legislature cannot change them. If the quali- 
fications are not prescribed by the Constitution, although the tenure 
and mode of appointment are, there has been some question whether 
the Legislature can prescribe the qualifications, but the solution of this 
question in any particular case depends upon the construction of the 
particular clauses of the Constitution involved, as well as of the whole 
frame and purport of the Constitution. . 

It was the nature of the office of justice of the peace and the 
usage that always had prevailed in making appointments to that office, 
that led the Justices to advise that it could not have been the intention 
of the Constitution that women should be appointed justices of the 
peace. 107 Mass. 604. In our opinion, the same considerations apply 
to the office of notary public.” 


The same considerations apply even more strongly to the 
question you have submitted, as will appear from an exam- 
ination of the history and nature of the offices of attorney 
and attorney general in Massachusetts and elsewhere, and the 
usages with regard to them in 1780. 

Charles Warren, in his “History of the American Bar”, 
gives the following information as to the development and 
significance of the title of “attorney” in Massachusetts 
during the colonial period. 

As early as 1649 there existed “attorneys” of some kind 
in the Massachusetts Bay Colony, for they are mentioned in 
the records of the General Court for that year. They prob- 
ably appeared by special powers. 

In 1686 the Superior Court was created under the new 
Governor, Sir Edmund Andros, and attorneys were obliged, 
upon admission to the bar, to take oath. 

In 1701 the practice of the law became first dignified as a 
regular profession through the requirement by statute of an 
oath for all attorneys admitted by the courts. By this oath, 
since the time of Lord Holt, the attorney was pledged to 
conduct himself “in the office of an attorney within the 
courts” according to the best of his knowledge and discre- 
tion, and with all good fidelity as well to the courts as to his 
clients. Robinson’s Case, 131 Mass. 376, 379. 

At first no special qualifications and no definite term of 
study appear to have been required for admission to the bar; 
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but in 1761 the bar prescribed a term of seven years’ proba- 
tion — three of preliminary study, two of practice as at- 
torney in the Inferior Court, and two of practice as attorney 
in the Superior Court. 

In 1781 the first order relating to lawyers, made by the 
court after Massachusetts became a state, dealt with the 
method of creating barristers from among the practicing 
attorneys. 


In 1806 the Supreme Judicial Court adopted the following 
rule: 


“Ordered, — First, no attorney shall do the business of a counsellor 
unless he shall have been made or admitted as such by the Court. 

“Second, all attorneys of this Court who have been admitted three 
years before the sitting of this Court shall be and hereby are made 
counsellors and are entitled to all the rights and privileges of such. 


“Third, no attorney or counsellor shall hereafter be admitted without 
a previous examination.” 


In short, at the time of the use of the term “attorney 
general”’ in the Constitution of Massachusetts in 1780 the 
word “attorney” had come to have a specific and well- 
recognized meaning. Whether we examine the history of 
England or that of our own colonial period, we find that the 
word signified a man entitled to engage in the practice of law 
before the courts, — in other words, a “member of the bar’; 
and that admission to the bar, for a long time prior to 1780, 
entailed a formal presentation of the candidate, the admin- 
istering of an oath, and compliance with certain educational 
requirements. 

Likewise by 1780 the phrase “attorney general’ had come 
to designate the incumbent of a public office which possessed 
well-recognized characteristics. The office of attorney gen- 
eral is of ancient origin and its powers and duties were 
defined and prescribed by the common law. Commonwealth 
v. Kozlowsky, 238 Mass. 379, 385; State v. Ehrlick, 65 W. 
Va. 700, 702. In England the attorney general was the chief 
legal representative of the crown and the official head of the 
bar. 3 Bl. Com. 26, 27; 13 Ill. Law Rev. 602. In Massa- 
chusetts, in colonial times, the attorney general was the 
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chief law officer of the province and his powers and duties 
were largely such as attached to it at common law. Com- 
menwealth v. Kozlowsky, 238 Mass. 379, 385, 386; Op. 
Atty. Gen. 1921, p. 132. So far as it has been possible to 
ascertain, every provincial attorney general, from Anthony 
Checkley in 1680 to Robert Treat Paine, the last of the 
provincial attorneys general, appears to have been, prior 
to his elevation to that office, an “attorney” qualified to 
practice in the provincial courts. 

The phrase “attorney general’’, in c. 11, § 1, art. IX, 
of the Constitution, must be taken to have been used in its 
natural, long-established sense; and to include within itself 
those same incidents, characteristics and qualifications which 
the phrase imported at common law. 

This construction is supported not only by history and 
usage, but by direct implication from the use of the word 
” in the title of the office. The attorney general, 
as the name of his office implies, is the chief law officer of the 
Commonwealth. Op. Atty. Gen. 1921, p. 132; Dearborn ». 
Ames, 8 Gray 1, 15; State v. Robinson, 101 Minn. 277, 288. 
The qualification that he should be a member of the bar is 
inherent in the office and required by the duties which he has 
to perform. 

In Opinion of the Justices, 240 Mass. 611, 614, the court 
stated their opinion that a bill providing that the several dis- 
trict attorneys should be members of the bar of the Common- 
wealth, if enacted, would be constitutional. This opinion 
contains a strong intimation, applicable as well to the office 
of attorney general, that the use of the word “attorney” 


“attorney 


in the title of the office establishes an implied qualification 
that the incumbent must be a member of the bar. On this 
point the court said: — 


“There is a considerable body of authority which holds that the 
use of the word ‘attorney’ in the title of the office carries with it the 
meaning that the incumbent must be a member of the bar. It has 
been said that ‘To be a district attorney, he must be a lawyer. He is 
not an attorney in fact. He must be an attorney at law. The name of 
the officer implies it. He is the attorney of the state in a certain dis- 
trict, to distinguish him from an attorney general.’ State v. Russell, 
83 Wis. 330, 332, 333. People ». May, 3 Mich. 598. Enge v. Cass, 28 
No. Dak. 219. Danforth ». Egan, 23 So. Dak. 43.” 
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It is, therefore, my opinion that the Constitution itself 
contains the implied qualification that the attorney general 
must be a member of the bar, and that an amendment to 
the Constitution would not be necessary to fix such quali- 
fication. 

I have not as yet directly answered your question whether 
it is within the province of the Legislature to pass a law re- 
quiring the attorney general to be a member of the bar. I 
have stated that in my opinion the Constitution itself con- 
tains such a requirement. 

By the Constitution (c. 1, § 1, art. IV.) the Legislature is 
given full power to make all manner of wholesome and 
reasonable laws not repugnant or contrary to the Constitu- 
tion, and to set forth the duties, powers and limits of the 
several civil and military officers of the Commonwealth not 
repugnant or contrary to the Constitution. The legislative 
branch of the government is the repository of legislative 
power and may make any law whatever, except in so far as 
it is restrained by the provisions of the Constitution (where 
no question is involved concerning the exercise of powers 
granted to the federal government by the Constitution of 
the United States). Stoughton v. Baker, 4 Mass. 522, 529; 
Commonwealth v. Alger, 7 Cush. 53, 101. The law proposed 
clearly would not be repugnant or contrary to the Constitu- 
tion but, as I have shown, would be in exact accordance 
with its provisions. It is true, as the court has stated, that 
“where qualifications of voters or officers are fixed by the 
Constitution the Legislature cannot add to or subtract from 
them”. Opinion of the Justices, 240 Mass. 611, 614; Kin- 
neen v. Wells, 144 Mass. 497. But this rule is not applicable 
to a legislative act which does not add to or subtract from a 
constitutional requirement, but merely expresses what in the 
Constitution is implied. So in Opinion of the Justices, 240 
Mass. 601, the court gave their opinion that it would be con- 
stitutionally competent for the General Court to enact legis- 
lation declaring women eligible to hold any public office 
within the Commonwealth, although such legislation would 
apply to offices the qualifications for which are determined 
by the Constitution. I see nothing in the proposed act 
inconsistent with Article XXX of the Declaration of Rights. 
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Accordingly, it is my opinion, and I advise you, that the 
proposed legislation, if enacted, would not be unconstitu- 
tional, and that therefore it is within the province of the 
Legislature to pass such a law. 


Very truly yours, 


JAY R. BENTON. 
Attorney General. 




















THE LEGAL PRESS. 

(As members of the Massachusetts Bar Association may be inter- 
ested to learn of the way in which the magazine of the Associ- 
ation is received elsewhere, the following extract from a recent 
article, on “The Legal Press,” in “The Solicitors’ Journal and 
Weekly Reporter” of December 16, 1922, is here reprinted.) 

‘‘We have already in person congratulated the Editor of 
the Law Journal on the attainment of the Centenary of his 
useful and interesting publication, and we have pleasure in 
repeating the congratulation in these pages. It would be 
superfluous to add to the praises which were bestowed on him 
and his staff at the notable commemoration gathering * * * 
and on the Law Journal Reports, which, for this occasion, 
were re-united to the Law Journal; but our attention has 
naturally been drawn to the subject of legal journalism in 
which in this country the Law Times with its seventy-nine 
years, and the Solicitors’ Journal with its sixty-five years, are 
not greatly behind the Law Journal as regards age, and, 
while disclaiming any attempt to write an apologia for our 
journalistic life, it may be interesting to notice the varieties 
and the uses of the legal press. 

‘For indeed there is variety—more perhaps than those 
who are not familiar with legal publications realize. ‘From 
grave to gay, from lively to severe’ may not inappropriately 
cover the activities of those who eater for the intellectual and 
business needs of lawyers. * * * It is, indeed, one of the 
advantages of the legal press that it deals with subjects 
frequently suggestive of humour; and in this it seems to have 
an advantage over the medical press. For the solid value of 
its contents the Lancet would be hard to match, but though 
plenty of doctors are humorous, the actual practice of their 
profession is obviously not capable of humorous treatment. 
Bacon may or may not have been right in deprecating the 
witty judge; but, in fact, humour on the Bench is often a 
saving grace amid the tedium of trials, and wit in an advocate 
may be as useful as tact in making things go smoothly; but 
the jesting doctor would be hard to tolerate. 

(23) 
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‘*Mere humour, however, must, in any ease, play an unim- 
portant part in a legal paper; more practical is the attempt 
to make the law interesting. The chief example of this was 
an‘ American magazine, Case and Comment, which used to be 
published before the war; but we are afraid it stopped and 
we have not heard whether it has re-appeared. Its specialty 
was the embodying of a point of law in a story, and quite 
interesting stories they were. No doubt the same thing has 
been done in this country, and Judge Parry is not guiltless 
of that style of writing. We remember reading somewhere a 
story of his founded on a point in the Larceny Act. Such 
treatment of the law may be quite useful, following in humble 
imitation the principle that ‘truth embodied in a tale may 
enter in at lowly doors,’ in this ease we presume the Bar 
student or the articled clerk. The mode of teaching by lead- 
ing cases is a development of the same idea on a higher plane. 

sut without attempting to make the dry bones of the law 
live by story-telling, the legal journalist has abundant matter 
at hand to givé interest to his pages. He finds it in the 
history of the law, and the lives of lawyers, and the multi- 
farious matters of human interest which arise in the course 
of the administration of justice—a system designed to make 
the wheels of society revolve easily and to give the individual 
room for his own activities without interfering with the 
activities of others. This is a side of legal journalism which 
appeals to all publications except the gravest, sometimes even 
to them. It is conspicuous in journals in this country, ineclud- 
ing The Law Magazine and Review, and in The Juridical 
Review in Seotland, and in The Canada Law Journal, and in 
America, and we hope it is not absent from our pages; but in 
this respect the first place—so far as our observation goes— 
is taken by the Massachusetts Law Quarterly, which, in addi- 
tion to its useful record of current matters of legislature, pro- 
cedure and practice, is a veritable storehouse of legal history, 
largely in connection with the personality of judges in the 
United States and here. And our references to the Central 
Law Journal are so frequent in these pages that we need only 
mention it by way of formal recognition. 

‘*And then we come to our more learned contemporaries, of 
whom we desire to speak with fitting respect; in this country 
the Law Quarterly Review, which is equally able in its treat- 

















ment of the antiquities of the law, of the subtle problems 
which arise in its development, and of current judicial 
decisions. We see that it has an able imitator in the recently 
founded Cambridge Law Journal. In the United States there 
are, we believe, a host of Reviews of this kind, just as there 
are a host of Law Schools. No doubt we are right in saying 
that the ITarvard Law Review and the Yale Law Journal 
head the list, but others, such as the Minnesota Law Review, 
are strong rivals. All these devote to the study, exposition 
and development of the law a wealth of learning and industry 
which are beyond praise. And there is The Journal of Com- 
parative Legislation and International Law, which takes all 
law for its province, and rules the province successfully. The 
particular publications we have mentioned are by no means 
exhaustive of legal journalism. They happen to be those with 
which we are most familiar, and there are foreign publications 


of great interest—French, German and others—which we do 
not attempt to include.’’ * * * 


THE ELECTIVE SYSTEM OF SELECTING JUDGES AS 
DESCRIBED BY AN ELECTED JUDGE. 
(Extract from a Speech of Hon. Alonzo R. Weed at the Middlesex 
Bar Dinner, December, 1922) 

Hon. Alonzo R. Weed, of the Superior Court, was one of the 
speakers at the recent dinner of the Middlesex Bar Associa- 
tion. In the course of his remarks he read the following ex- 
tract. from a letter, written by a friend, who had served for 
eighteen years as a member of the court corresponding to the 
Superior Court in one of the great cities of the middle west. 
The writer of the letter passed through Boston last summer 
and, on learning of Judge Weed’s appointment to the bench, 
wrote the letter from which the extract is quoted as follows: 


‘‘My! what a wonderfully pleasing sensation one must 
experience to be lifted on to the Bench without an effort. 
Think of it! No campaign; no politicians to see or truckle 
to. No campaign assessment to pay. No constituents for 
whom you don’t care a hang to meet, address and ha- 
rangue. No staying out late nights in stuffy smoke laden 
halls and then above all no fears of ignominious defeat. 
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Running for Judge is in my judgment a low-down, de- 
grading performance. I have made five campaigns, 
elected thrice and defeated twice. However, my cam- 
paigning was more or less negligible, but the others who 
ran with me were on the job and went the rounds, the 
result being that I was a poor vote getter, still I was 
never defeated except when all the ticket I was on like- 
wise went down in defeat. I always maintained, and re- . 
sults proved me right, that campaigning never elected a i 





man Judge, it was a condition which carried him in or 
left him out. I am glad that at my age no judicial cam- 
paigns can again confront me.’’ 


After reading this passage, Judge Weed added the follow- 
ing information: 


‘‘The writer is an old friend, a lawyer in one of the 
great cities of the middle west . . . The state in which 
he lives has an elective judiciary. During the past 
twenty-three years he has served eighteen years as a 
member of the Court of that State which corresponds in 
jurisdiction with our own Superior Court. The term of i) 
office is six years and he served three terms. At the end 
of his first term he became a member of the appellate 
division of the Court which has a similar function as the 
Municipal Court of Appeals in our Municipal Court sys- 
tem. At the end of his second term he was defeated for 
re-election. The number of judges of that Court was in- 
creased three years later and he was then re-elected and 
again made a member of the appellate division. Two 
years ago he was again defeated in an election in which 
his party ticket met with an overwhelming defeat. When 
he passed through Boston on his way home from England 
he told me that by the established custom he paid a politi- 
al assessment of $3,000 for each one of his five cam- 
paigns and he added $1,000 more in the last campaign 
because the contest became so eritical. In other words, f* 
his five campaigns to be a Judge had cost him in all i 
$16,000.” 
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THE LEGAL POSITION OF WOMEN IN MASSACHUSETTS. 
By Hon. B. Lortnc YounG, Speaker of the House of Representatives. 


This article does not pretend to be novel, complete or infallible. Its 
aim is to provoke discussion and study of the comparative legal and 
civil status of men and women under the common law and statutes of 
Massachusetts. Its reasoning is based rather on the practical ideas of 
political government than on a learned study of the law. Many persons 
are now demanding that complete equality between the sexes—political, 
civil and legal—be guaranteed by constitution or statute. The problem is 
difficult and complicated, and should be approached without prejudice. 
_~ us learn all we can, both of law and fact, before we come to a con- 
clusion. 

The “suffrage” amendment was proclaimed as part of the federal 
constitution on August 26, 1920. The constitution and laws of the 
United States made in pursuance thereof are 

< . the supreme law of the land; and the judges in every 
state shall be bound thereby, anything in the constitution or laws 
of any state to the contrary notwithstanding.” 


The federal law is supreme, subject to the necessary limitation that the 
law must be within the field covered by the federal constitution. This 
fact should always be kept in mind; first, because the field of federal 
authority is constantly being widened as in the case of the “suffrage” and 
“prohibition” amendments; and second, because with this widening au- 
thority, state laws and customs which have given local satisfaction may 
be nullified and superseded by federal legislation not in conformity with 
local needs and sentiments. 
The “suffrage” amendment provided that: 


“The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account 
of sex. Congress shall have power to enforce this article by 
appropriate legislation.” 


This amendment guaranteed to the women of Massachusetts the 
right to vote on equal terms with men. It did not specifically grant to 
women the right to hold public office. That was a further step in 
political equality which had to be established by our own Legislature. 
A special session was held in December, 1920, for the purpose of adopt- 
ing the latest consolidation of the statutes. Because of lack of time, 
the broad question of eligibility of women to state and country office 
was not considered, but women were made eligible for municipal office 
(Chapter 633 of the Acts of 1920). 

The Legislature of 1921 enacted Chapter 449, making women eligible 
for election or appointment to all state and county “offices, positions, 
appointments and employments, except those from which they may be 
excluded by the constitution of the commonwealth.” This qualifying 
clause was inserted because of the opinion of the Attorney-General, that 
women could not be made eligible by statute to offices created by the con- 
stitution itself and that a constitutional amendment would ba needed to 
open such offices to women. Many members of the Legislature differed 
with the Attorney-General and expressed in debate the opinion that 
the “suffrage” amendment had by necessary implication abrogated state 
constitutional provisions barring women from the right to hold public 
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office. That this view was correct was proved by the opinion given by the 
Justices of the Supreme Judicial Court. in April, 1922 (Opinion of Jus- 
tices, 240 Mass. 601). This opinion stated that women, by virtue of the 
suffrage amendment and the statute of 1921 can now hold any public 
office in the state. The qualifying clause of the 1921 statute, being of no 
legal effect, was therefore repealed by Chapter 371 of the Acts of 1922. 


EQUALITY: POLITICAL, CIVIL AND LEGAL 


Political equality has thus been achieved for the women of Massa- 
chusetts. This does not necessarily imply full civil and legal equality. 
This fact was known to the Legislature of 1922 and two important 
pieces of remedial legislation were enacted. The first was Chapter 461, 
giving to wives equal right with husbands in the appointment of testa- 
mentary guardians for their children. The second was Chapter 305, 
allowing married women in certain cases to have a separate domicile for 
purposes of voting and registration. 

The present session of the Legislature has continued this policy. 
The Committee on the Judiciary has reported in favor of House Bill No. 
1344 which, if enacted, will require the consent of both parties to the 
marriage of a minor instead of merely the consent of the father, as 
under the present law. The passage of this bill will remove an obviously 
unfair discrimination between the sexes. 

Chapter 164 of the Acts of 1923 has eliminated from the law certain 
obsolete provisions authorizing the appointment of women to specially 
designated positions and has abolished the office of special commissioner. 
This act has conferred upon women no new rights but has harmonized 
our statutes with the already established principle of complete political 
equality. Women who now hold commissions as special commissioners 
may continue to serve out the terms for which they were appointed, but 
after the expiration of said terms, they must seek appointment, just as 
men, as notary public or justice of the peace. 

It is doubtless true that many other remedial statutes should be 
enacted. 

Two methods have been suggested of meeting the situation. The 
first is the “blanket equality” program suggested by the National 
Woman’s Party, consisting of a constitutional amendment at Washington 
and a blanket equality statute in every state. The second method is that 
which we have already adopted in Massachusetts, of seeking out those 
inequalities which should be eliminated and doing so by remedial legis- 
lation. 

I strongly favor the second method, and for several reasons: 

1. I think it unsound and dangerous to pass any bill, no matter 
what the subject matter may be, in blanket terms without being certain 
of its ultimate legal effect and without ascertaining, after the most exact 
study, the various provisions of statute and common law which will be 
repealed or amended thereby; 

2. I believe that the many complicated questions involving the civil 
and legal rights of men and women should be considered as separate 
problems and that each, if a change is needed, should be settled by a 
specific bill, the purpose and result of which can be clearly ascertained. 

3. I believe that every statute of general application should be 
passed as a specific amendment of or addition to the General Laws of 
1921, and should specify by chapter and section every repeal or amend- 
ment of existing law which is intended.’ This last revision was the pro- 
duct of six years’ study at a cost of $500,000. It is very difficult even 
for good lawyers and almost impossible for laymen to find out what the 
law is if each successive Legislature passes new acts which repeal or 


1 See “ The New Plan tor Continuous Consolidation of the General Statutes of Massachusetts,”’ 
by B. Loring Young. Mass. Law QuaRTERLY, Vol. VII. No, 3, p. 140. 
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amend the statutes but which neglect to specify exactly what chapters 
and sections of existing law are affected thereby. This is a new theory 
in the legislative process of Massachusetts and has been highly com- 
mended both in this state and elsewhere. It will result in a great sav- 
ing of time and labor to the state government, the judges, the lawyers 
and the general public. The passage of a complicated “blanket equality” 
bill would break down this important reform in the mechanics of law- 
making. 

The Massachusetts Branch of the National Woman’s Party has itself 
recognized the superior merit of the second method; namely, the method 
of specific amendment. The bill proposed by that Party in 1922 was a 
“blanket equality” bill (House Bill No. 573 of 1922). The bill proposed 
by that Party during the present session was Senate Bill No. 93, a care- 
fully drawn bill of thirty-two sections. Both bills failed of passage, but 
it is obvious that the bill of 1923 was far superior, both in drafting, 
arrangement and contents than its predecessor. Space will not permit 
discussion of all its provisions, but a copy of it will be reprinted with 
this article so that it may be studied. Its passage would have secured 
complete economic equality between men and women in public service, 
equal jury service, equality of age for marriage, identical provisions 
governing guardianship and adoption, and perhaps most important and 
far-reaching, a new domicile law giving a married woman an equal right 
with her husband to establish an independent domicile for all purposes. 

It is highly significant that this bill was rejected by the Committee 
on the Judiciary, and the adverse report accepted both in the House and 
Senate without a dissenting vote. It is also significant that the bill was 
opposed at the committee hearing by the League of Catholic Women, the 
Massachusetts League of Women Voters, the Margaret Brent Civic Guild, 
the State Federation of Women’s Clubs, the Public Interests League, and 
other organizations and groups of women, its sole proponents being mem- 
bers of the National Woman’s Party. 


THE FEDERAL AMENDMENT OF THE NATIONAL WOMAN’S PARTY. 


The National Woman’s Party has proposed an amendment to the 
Federal Constitution in the following terms: 


“Section 1. No political, civil or legal disabilities of inequalities 
on account of sex, or on account of marriage unless applying alike 
to both sexes, shall exist within the United States or any place 
subject to their jurisdiction. 

“Section 2. Congress shall have power to enforce this article by 
appropriate legislation.” 


If men and women are to be placed by a federal constitutional 
amendment on terms of complete legal and civil equality, the immediate 
result will be the abrogation of every state lay which conflicts with that 
principle. This naturally follows from the supremacy of federal law 
within the limits of federal jurisdiction. 


DOMESTIC RELATIONS. 


Men under Massachusetts law are under legal obligation to support 
their wives. Non-support is a crime punishable by the criminal courts. 
Non-support is, under certain aggravated circumstances, a cause of 
divorce against the husband. Our statutes do not contain reciprocal pro- 
visions compelling the wife to support the husband or allowing a husband 
to divorce his wife because she cruelly refuses or neglects to support him. 
The immediate effect of the proposed constitutional amendment would be 
to nullify the entire non-support law of Massachusetts and to leave wives 
without legal remedies, in case their husbands should refuse longer to sup- 
port them. 

The state has imposed this obligation of support upon the husband, 
not as a favor to women but as a means of protecting the home, the 
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basic unit of our civilization. It should not be lightly cast aside in the 
pursuit of some doctrinaire theory of absolute legal equality. 


CRIMINAL LAW. 


There is a large body of statute law in Massachusetts for the pro- 
tection of women in sex relations. Men and women are subject to punish- 
ment for different crimes, Is it not possible that the proposed federal 
amendment might be construed as abrogating all our criminal statutes 
dealing with rape, abduction, abuse of female children and various other 
offences which by natural laws have to be considered differently as re- 
gards men and women? This certainly cannot be intended by anyone, 
but the possibility of such a terrible result is proof that we should move 
with caution in any attempt to make men and women identical beings 
with identical rights, privileges, immunities and disabilities under the 
law. 


PROPERTY RIGHTS. 


Men and women in Massachusetts are on a practical equality in so 
far as inheritance and all other property rights are concerned. There are, 
however, certain technical differences which have come down from early 
English law. Widows have certain rights of dower, homestead and quar- 
antine. The widow in straightened circumstances may be granted a 
widow’s allowance from the deceased husband’s estate which takes pre- 
cedence even over debts. Widows with children receive so-called mother’s 
pensions under state law. The rights of women in these matters are not 
identical with the rights of men. These rights are extended to women not 
merely for their own benefit but for the welfare of the community. 


WOMEN IN INDUSTRY. 


The law-making power in Massachusetts has never regarded women 
as on equal terms with men in industry. We have provided by law a 
forty-eight-hour week for women in certain manufacturing and mer- 
cantile pursuits. We prohibit night work for women in certain activi- 
ties. Our minimum wage law applies to women, but not to men, and 
women are prohibited from certain occupations within a specified period 
of child-birth. These various statutes rest upon the fundamental propo- 
sition that women cannot, in industrial matters, be allowed that freedom 
of contract which is allowed to men; that each woman, as a potential 
mother, must be safeguarded from the danger that she be treated merely 
as a wage-earning unit in industrial life. To limit the contractual rights 
of men in many of these ways would be regarded by the courts as a de- 
privation of liberty and property under the fourteenth amendment to the 
constitution of the United States and hence unconstitutional and void. 
Women—not men—bear children and are the mothers of the next genera- 
tion. This fact has been regarded as justifying a limitation of the rights 
of individual contract in the case of women which does not apply to men. 
Place men and women upon absolute equality with regard to legal and 
civil rights, withdraw this protection from women, and practically all 
the important social welfare and industrial legislation of the last genera- 
tion will be destroyed. 

It is true that the “blanket equality” bill introduced in the Massa- 
chusetts Legislature last year provided that— 


“This act shall not affect laws regulating the employment of 
women in industry.” 


The constitutional amendment, however, contains no such limitation, and 
upon its ratification, such limitations in ail state statutes would be 
abrogated. The federal constitution would of course be supreme. 
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The purpose of this article has been merely to show the danger of 
hasty action and also the wide field of statute law which is involved in 
this problem. This latter fact is the basis of another serious objection 
to the federal amendment. If we admit that absolute equality between 
men and women will affect statute law governing real and personal 
property, domestic relations, crimes and punishments, and industrial 
legislation governing the employment of women, must it not follow that 
this constitutional amendment will transfer to federal jurisdiction an 
enormous field of law which has formerly been within the exclusive juris- 
diction of the states. This amendment would go further towards cen- 
tralizing our entire law-making power at Washington and breaking 
down state lines than any amendment or statute yet adopted. 

The House of Representatives of Massachusetts is honored this year 
by the presence of two women among its members. The Legislature is 
anxious to correct all real disabilities and inequalities unjustly imposed 
upon the women of the state. Let us be sure, however, that we make no 
mistakes based upon lack of knowledge. Let up remember that law is 
a delicate instrument and should not be tampered with except with ex- 
treme caution. Let us give the women of the state every civil and legal 
right which is now denied them and which they ought to have, but let 
us not deprive them of the protection and watchful care which have 
made Massachusetts notable among the states of the Union. 


Note. 


The interested reader will find further material on this subject in 
the following articles: 


“The Equal Rights Bill” by Frances Parkinson Keyes, Good 
Housekeeping Magazine, February, 1923. 

“Do Women Really Want Equality” by Agnes H. Morey and 
Edith C. Ames, Boston Globe, Dec. 24, 1922. 

“The Newest Platform of the National Woman’s Party” by Rev. 
John M, Cooper, D.D.,—Catholic Charities Review, December, 1922. 

“Women’s Rights by Blanket Legislation” by Jennie McMullin 
Turner,—Wisconsin Law Review, January, 1923. 

“Why It Should Not Pass,”—May, 1922. National Consumers’ 
League. 

“Twenty Questions about the Federal Amendment proposed by 
the National Woman’s Party,” January, 1922. National Con- 
sumers’ League. 

' “Specific Bills for Specific Ills.” National League of Women 
Joters. 
“What has been done.” National League of Women Voters. 


THE CURRENT CONTROVERSY ABOUT JURIES. 


Former Attorney-General Allen, in his annual report to the legisla- 
ture upon retiring from office, made a number of recommendations which 
deserve serious consideration, both by lawyers and laymen, whether or 
not they agree with them. A number of these recommendations are in 
support of suggestions previously made by the Judicature Commission in 
its report of January, 1921. 

The proposal of Mr. Allen which has created the greatest disturbance 
relates to our jury system and particularly to the method of selection. 
After telling his story and expressing his views as to the operation of 
the jury system in criminal cases during his term of office as attorney- 
general, he makes the following recommendations: 
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EXTRACTS FROM MR. ALLEN’S REPORT. 
CHANGES RECOMMENDED IN THE JURY SYSTEM. 


“The present system of selecting those who shall be placed on 
the jury list is primarily responsible for the failure to obtain 
jurors who meet the requirements of the law. The statute requires 
that jurors shall be ‘of good moral character, of sound judgment, 
and free from all legal exceptions.’ 

If the jury lists from which the venires are drawn for grand 
and petit juries include persons who do not meet these require- 
ments, some of the men ultimately drawn upon juries will lack the 
requisite qualifications, since the fountain cannot rise higher than 
the source. It has been demonstrated that proper lists are not 
prepared under the present system, especially in our larger cities. 
The remedy lies in removing from political influence the re- 
sponsibility for the selection of those who shall be placed upon the 
jury lists. 

I therefore recommend that the present system of making up 
and drawing venires for grand and petit juries be abolished. In 
its place I recommend that a State commission of five members 
shall be established. I suggest that this commission shall be ap- 
pointed by the chief justice of the Supreme Judicial Court, or, in 
the alternative, that it shall consist of a justice of the Supreme 
Judicial Court, a justice of the Superior Court, the clerk of the 
Supreme Judicial Court for the Commonwealth, and two paid 
members to be selected by them. Provision should be made for 
the appointment by the commission of local or district boards, or 
a corps of inspectors, to aid the commission in the selection of 
qualified persons for the jury lists and the maintenance of the 
lists when established at the required number of men qualified 
under the statutes. 

I further recommend that the venires of grand and petit 
juries shall be drawn by the clerks of the Superior Courts for the 
several counties. 

I suggest that the Legislature should consider the advisability 
of removing some of the exemptions from jury service which now 
exist.” 


Mr. Allen’s report and recommendations on this subject have been 
widely published in the newspapers and all kinds of suggestions, criticism, 
and indignation have been expressed by a great many people from differ- 
ent angles in the press and otherwise. His report brought the matter 
formally before the legislature for consideration and several public hear- 
ings were held by the Judiciary Committee upon his report and upon a 
petition, House 933, of Welman Y. Taylor for the appointment of a 
special unpaid commission of five, including two laymen, to be appointed 
by the Governor with the consent of the Council to investigate the jury 
system generally and report in January, 1924. 

The writer has taken no part in these discussions, but has attended 
most of the hearings and, perhaps, the impressions of an observer may 
help to focus attention and provoke discussion on some of the questions. 

The Election Commissioners of the City of Boston defended their 
practice in the drawing of jurors against criticism, but also stated to the 
committee that they would be glad to receive practical suggestions as to 
improvement in details. Two of the Commissioners explained the 
method of drawing jurors and stated that they were now making up an 
entirely new jury list of 12,000 names for the Boston courts. 

_ Two or three months ago, a committee of the Bar Association of the 
City of Boston was appointed to study the subject of jury service. This 
committee, which has been investigating the matter, consists of: Homer 
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Albers, Esq., chairman; Hon. Henry N. Sheldon, Messrs. James T. 
McCarthy, Elbridge Anderson, Michael J. Jordan and John L. Sheehan. 
At the hearing, Messrs. Albers and McCarthy explained to the com- 
mittee that they had conferred with the Election Commissioners and had 
had explained to them the method of making up the jury lists. One of 
the commissioners said that they had received no practical suggestions 
from the committee and for that reason did not think that they were 
being treated fairly. As to this, while it is natural that men who feel 
that they are under attack should defend themselves, there seems no 
reason for suggesting that the bar committee does not wish to be fair 
simply because they have not yet formulated suggestions for improve- 
ment. As Mr. Albers pointed out to the Judiciary Committee, the matter 
cannot be thoroughly studied in such a way as to result in practical sug- 
gestions of value in a few weeks. The questions are too difficult and too 
important to be settled in a hurry. The public does not care about half- 
baked suggestions and they do not want the Election Commissioners or 
any one else to be treated unfairly in the matter. I think, however, that 
there is a common feeling among many thoughtful people in view of 
recent history that the jury system ought to be carefully studied in order 
to find out whether some improvements may not be made. From my 
conversation occasionally with men who have served on juries, they feel 
very strongly that improvements can and ought to be made. They feel 
that the whole system has been developed and applied by lawyers and 
public officials in such a way that the interests, problems, and con- 
venience of the laymen who actually perform the jury service have been, 
and are, largely ignored in the process and that this is one reason for 
much of the prejudice among laymen against jury service which leads 
many of them to resort to every kind of excuse that they can think of, 
fairly or unfairly, to evade it. Many laymen think more about this end 
of it than they do about the methods of selection but, as the two things 
run into each other, they should be considered together in any study of 
the subject. 

A letter on this subject from a layman was printed in the “Massa- 
chusetts Law Quarterly” for May, 1921. As it is short, it is reprinted 
here for convenient reference. 


APRIL 8, 1921. 
Secretary, Massachusetts Bar Association, 
60 State Street, Boston. 
SIR: 


As the result of my six weeks’ experience on the jury (during which 
time I did not ask for a day’s or hour’s release from duty) I think I can 
offer some constructive ideas in reference to the jury system. 

It seems to me that the judges and lawyers have altogether too 
exalted an opinion of their own position and the value of their own time 
and too little consideration of the value of the time of a juror—who is 
willing and wants to give conscientious jury service. 

For example, I was notified in October last, on a Thursday or Friday 
evening, that I was to report at Dedham the following Monday morning 
—probably for six weeks’ service on the jury. At that time one of my 
partners, Mr. Emery, was in Texas and we were in the midst of a busy 
and trying period, when my services, if ever, were absolutely necessary 
to my business—and yet, in rseponse to the demand of the State, I 
practically gave up my business for six weeks’ time (with the exception 
of what little attention I could give to it before 9 o’clock in the morning 
and after 5 o’clock in the evening). It is not surprising to me that so 
many men duck their responsibility and use every effort and excuse for 
not serving (and in most cases get by). Better men could be obtained 
and more conscientious service would be given if the mode of procedure 
were changed. 


























In the first place, three weeks’ time is plenty long for a man to serve 
on the jury and he should not be called upon for any longer service. A 
juror is far more conscientious the first two or three weeks he serves 
than he is after serving for a longer period. I know this because I was 
in and out among the other thirty-five or six jurors during the entire 
period of six weeks and I made it a point to learn something from my 
experience. 

In the second place, even on a three-week term of service, a juror 
should not be tied down to the confines of the Court House from 10 a.m. 
to 4 p.m. when the chances are not favorable to his being used on jury 
service. Out of the six weeks’ time that I served on the jury, if I 
remember correctly, I only served on four cases (I was not challenged at 
all) and the entire time consumed was not more than four full days. I 
could have easily been given free lance to attend to my business and been 
subject to call by telephone at any time and gotten to the Dedham Court 
House within an hour’s time of such call. I would gladly have had a 
conveyance to take me there within that time. 

In the last analysis, if the courts want first to have only men listed 
and called for jury service in the towns and cities who are willing to 
give their time at $4.00 per day to jury service—then continue along the 
same old routine that has been in effect for the last hundred years or 
more; but if the Courts wish for busy business men to respond willingly 
to the call of jury duty then a more modern, more efficient, and more 
economical jury system should be put into effect. The responsibility is 
up to the judges and lawyers. 

Yours very truly, 


ROBERT L. STUDLEY. 


Another interesting letter, which has attracted much attention, 
appeared in the “Boston Herald” of March 8 as follows: 


WASTE OF TIME ON THE JURIES. 
To the Editor of The Herald: 

The outrageous waste of time is the worst thing about jury service 
from my standpoint as one now on active jury duty. I have learned to 
have confidence in the jurymen who show every evidence of fairness and 
common sense. I would be quite willing to have them decide any case I 
might have. 

I should say that it was a typical group. Occupations such as 
conductor, laborer, salesman, chauffeur, plumber, teamster and so forth, 
are represented. I am a landscape architect (wrongly listed as an 
architect) and the only professional man. 

The jurymen make a far better impression than the lawyers who 
are, it would appear, a mean, unscrupulous lot frankly trying to confuse 
the issues rather than clarify them. If some of the lawyers knew what 
a bad impression their cunning has on the jury, I am inclined to think 
that cases would be tried differently, but that is another story. The 
judges seem reasonably human. 

The waste of time under the existing system is scandalous, in the 
Superior Court sessions at any rate. Only 12 men sit on any one case 
out of the 41 listed, some of whom have been excused. The others must 
be on hand when the next case is called. Morning and afternoon the 
judge confers with the counsel, who are asked to estimate the time 
needed to complete the case in progress. In every instance in my ex- 
perience—and I am told by others that it is the general rule—the time 
is grossly under-estimated. Consequently, it is necessary for the judge 
either to hold the men not on the panel in the court or to require their 
presence the following afternoon or morning as the case may be, when 
the same rigmarole is gone over again. Even when there is no work to 
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do, and when honest intelligent lawyers would admit that there would be 
no work for the other jurors to do, they must keep running to the court- 
house to sit around half an hour before being excused again. 

This breaks up a day’s office work very successfully. If the answer 
is that the jury for the time being is supposed to devote its entire time 
to jury service, one can only reply that the waste would be still less 
tolerable which would keep three dozen men caged in the court with 
absolutely nothing for more than 12 of them to do. 

This is self-evident during those frequent times when the whole jury 
is held on the chance of being needed. Theoretically, it would seem that 
they are supposed to stay in the court room itself. When the judge is 
in the room they are not permitted, by some pretence of rsepect for the 
court no doubt, to read a book or to write. Active-minded men find this 
a stupid, unnecessary feature. It is required for considerable time each 
day. 

, During an extended wait the men are allowed to go out to one of 
the jury rooms where they can read and talk, but not play cards—oh, no! 
Naturally there is considerable noise, making any real work difficult. 

Some of the men do not seem to object to this loitering about. They 
do not seem to mind sitting with nothing to do. They are in every 
respect, I should say, as well able to judge a case fairly and honorably as 
the more active minded who find the red tape extremely irksome. Until 
conditions make jury service less wasteful of a man’s time, why insist 
on the service of such men who could be much better employed elsewhere? 


FLETCHER STEELE. 
Boston, March 8. 


Another intelligent layman, who has been drawn several times within 
the last few years, makes the following suggestions: 


I. He is puzzled by the fact stated in the newspapers that, with so 
many people in Boston, Suffolk County jurors are drawn from a list of 
about 6,000 made up by the Election Commissioners and he asks, “Why 
is not the list larger?” 

II. He thinks the term of service should be shortened to two or three 
weeks. 

III. He thinks a system should be devised of ascertaining in 
advance from the jurors on the list the time of year when it would be 
most inconvenient for them to serve in order that the assignments to 
serve may be reasonably adjusted as far as possible to the practical lize 
of the men who are drafted for service, 

IV. Classify the service between civil and criminal juries and grand 
jury work and do not require a man to serve more than once in any one 
class of service in the state courts and apply a similar rule in the Federal 
Courts and, particularly, do not require a man to serve more than once 
on a capital case in each court, 

Cut down challenges, if possible, and devise some more modern 
method of arranging matters so that there will not be so many busy 
men kept sitting in the Court House with nothing to do but twiddle 
their thumbs. 


The foregoing suggestions of laymen are submitted for what they 
are worth. The comments upon the lawyers as they appear before a 
jury doubtless may be resented by some members of the bar and they are 
not printed here for the purpose of reflecting upon lawyers in general 
or any one in particular, but probably there are a good many jurors who 
have the same feeling about some lawyers that is expressed in the letters 
— ~~ it will not do the profession any harm to see how they feel 
about it. 

Another suggestion, made by the layman last quoted, was that the 
constant objections to testimony were confusing and irritating to many 
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jurors and that it made them wonder what it all meant and led them to 
invent their own answers to the questions which were excluded. This 
raises the often discussed question whether the rules of evidence should 
not be modified in the direction of greater discretion in the presiding 
judge as to the admission of evidence. f 

When the preliminary excitement of the discussion has worn off, 
probably there will be a pretty general opinion that the discussion will 
have served a useful purpose if it results in a more thorough study of 
the subject. The purpose of this note is to emphasize the importance of 
studying it not merely from the point of view of the courts and the 
lawyers, but equally and fairly from the point of view of the citizens 
who are to serve on juries. 

One witness before the Judiciary Committee made the sweeping 
suggestion that for a period of years at least all exemptions should be 
repealed and lawyers, doctors, clergymen, teachers, and everybody else 
should be subjected to jury duty unless there was some reasonable excuse 
satisfactory to the court for not serving for a period of two weeks, which 
he suggested could be arranged for just as vacations or other absences 
from business are arranged for to-day. This proposal doubtless will be 
received with many mixed feelings. There seems to be a pretty common 
opinion, however, that the law as to exemptions ought to be revised. 

There was a considerable amount of oratory before the Judiciary 
Committee as to the attempts of “highbrow” reformers, or organizations, 
etc., to develop different law for the rich and the poor, etc. I know ot 
no such movement and do not believe there is any. 

Some of the witnesses before the Judiciary Committee spoke of the 
fact that juries decided in accordance with their prejudices, particularly 
in liquor cases, and that in consequence they did not consider the evidence, 
but that always has been the case with juries to a greater or less extent 
in dealing with certain laws as to the justice of which there is a marked 
difference of opinion and conviction in the community from which the 
juries are drawn. It is simply a fact of human nature which has to be 
accepted and which cannot be altered by legislation. 

No one, so far as I am aware, has suggested any special test of 
formal education for jurymen. As Mr. Albers stated to the Judiciary 
Committee, no special form of education is called for, but the practical 
problem to ‘be considered and studied was simply whether the present 
system was adapted as well as it can be to carrying out the purpose 
which has been expressed in the statutes as the judgment of the Common- 
wealth for many years—that purpose being the selection of persons “of 
good moral character” and “of sound judgment”. That statutory provi- 
sion means something which probably everybody will agree is a fair and 
reasonable requirement. 

Is the present machinery adapted to complying with that require- 
ment as well as may reasonably be expected, or can we improve it and, 
if so, how, and what is the best method of finding out? That is the 
simple, practical problem before the legislature and the public. There 
seems to be no reason why it cannot be studied with as much fairness to 
everybody as any other subject can be studied in order to get “the 
maximum of light with the minimum of heat.” 


F. W. G. 


THE PROPOSAL TO MAKE WOMEN LIABLE FOR 
JURY SERVICE. 
INTRODUCTORY STATEMENT. 
The substance of the bi'l, submitted to the legislature on the peti- 


tion of the Massachusetts League of Women Voters, to make women 
liable for jury service is stated in the following reprint of the leaflet of 
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“The Legislative Council” (an organization with headquarters at 4 Joy 
St., Boston), with some arguments in favor and against the proposal. In 
order that the attention of the bar may be focused on the problem and 
it may be more generally considered, this leaflet is reprinted with sup- 
plementary suggestions. 

There was a hearing on the bill before the Judiciary Committee of 
the legislature. At that hearing, representatives of the Bar Association 
of the City of Boston appeared and stated the results of a referendum, 
which the council of that association conducted among the members, and 
also submitted a resolution of the council relative to jury service in gen- 
eral without regard to sex. The figures of the referendum vote thus 
taken and the resolution referred to are also reprinted. 

The suggestion, in the resolution of the Council of the Boston Bar 
Association already referred to, seems a sound one—that, whatever 
may be the ultimate views of the legislature as to jury service for 
women, no legislation making them liable for such service should be 
adopted until a thorough investigation of the operation of the present 
law as to the selection and exemption of jurors is made because, if women 
jurors were suddenly injected into the law at the present time, not only 
would the administrative problems of the courts be made more difficult, 
but the whole problem of studying and suggesting improvements in the 
present law would be made more difficult. 

In addition to the discussions here reprinted, the recent number of 
the “Oregon Law Review” for December, 1922, contains an interesting 
address by R. Justin Miller before the state District Attorneys’ Associa- 
tion at Eugene, Oregon, on “The Operation of the Oregon Woman’s Jury 
Law of 1921.” While this address is too long to reprint in full, it con- 
tains much information and should be read by any one studying the 
subject. As one of the important problems in framing any law in regard 
to jury service by women will be the question of exemption, an extract 
from Mr. Miller’s address relative to this subject is reprinted.. The 
Oregon law provides a blanket exemption for women who do not wish to 
serve. Mr. Miller does not believe in this exemption and presents the 
case, in favor of placing men and women upon a practically equal basis 
as to exemption. 

A note discussing this question of exemption and suggesting a point 
of view different from that of Mr. Miller is added to the extract from his 
address, together with an extract from the “Solicitors’ Journal”, com- 
menting on some aspects of the English experience with women jurors, 
which was reprinted in this country in the “Central Law Journal” for 
February 5, 1923. 

However much different people may disagree on the subject and 
whatever their guesses may be as to the general public sentiment or the 
probable result of a referendum vote in Massachusetts upon the question 
of compulsory jury service for women, the strong possibility that it will 
come in the comparatively near future makes it peculiarly important 
that it should be thoroughly studied in advance and particularly that the 
problem of exemptions should be studied. It seems a fitting subject to 
be studied by a special committee or commission and since this went to 
press the Judiciary Committee has reported a resolve for such a study. 

As is suggested later in the discussion of exemptions referred to, 
while logic may seem to call for no distinction between men and women 
in the matter of exemptions from the performance of a public duty im- 
posed upon them, yet, the world has never been governed entirely by 
logic or alleged logic and there may even be a flaw in the alleged logic 
of a requirement of equality in this respect. 


F. W. G. 
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THE REFERENDUM OF THE BOSTON BAR 
ASSOCIATION. 
Boston, February 7, 1923. 
To the Members of the Bar Association of the City of Boston: 

House Bill No. 629, accompanying the petition of the Massachusetts 
League of Women Voters and others for legislation to make women, with 
certain exceptions, liable for service as jurors is assigned for hearing 
before the Joint Judiciary Committee of the Legislature on February 14, 
1923. 

If House Bill No. 629 is enacted, women will be liable for jury serv- 
ice on the same terms as men are at present liable for such service ex- 
cept that women trained nurses, women assistants in hospitals, women 
attendant nurses and women nursing sick members of their own family 
shall be exempt and except that mothers of one or more children under 
the age of twelve years, or women having the legal custody of such chil- 
dren shall at their own request be exempt. 

Pursuant to vote of the Council of the Association, a postal ques- 
tionnaire is enclosed. Kindly answer both questions by placing a cross 
in the blocks opposite the printed answers you wish to make. 

L. CUSHING GOODHUE, 
Secretary. 
THE RESULTS. 

The postal questionnaire with respect to House Bill No. 629 relating 
to jury service by women with the resulting votes was as follows: 

1. Are you in favor of or opposed to House Bill No. 629 or sub- 
stantially similar legislation? 
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2. Do you think the Association should appear before the proper 
Legislative Committee with respect to such legislation and if 
so whether in support thereof or opposition thereto? 
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At the meeting of the Council of the Bar Association of the City 
of Boston held on February 13, 1923, the following votes were passed: 
“VoTED: That a committee of not more than five including the President 

be appointed by the chair to act in co-operation with the 
Committee on Amendment of the Law to oppose House 
Bill No. 629 providing for jury service by women, as re- 
quired by the result of the referendum of the members of 
the Association with respect thereto. 


“The chair thereupon appointed the following Committee: Messrs. 
Hurlburt, Nutter, Proctor, Homans and Curtis. 
“After discussion on motion duly made and seconded, it was 
“VoTED: That it is the belief of the Council that the laws with respect 
to jury service should be revised so as to permit only com- 
petent persons, regardless of sex, to sit on juries and that 
the whole matter of the revision of the jury system to that 
end be referred to a Committee of the Legislature or com- 
mission appointed for that purpose.” 


Very truly yours, 
L. CUSHING GOODHUE, 
Secretary. 
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Britt MAKING WoMEN LIABLE FOR JURY SERVICE. 
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The bill to make women liable for Jury Service provides that a person of 
either sex, qualified to vote for representatives to the General Court, shall be 
liable to serve as a juror. All the exemptions now applying to men are re- 
tained, and apply equally to women. In addition, the following women are also 
exempt: women trained nurses, women assistants in hospitals, women attend- 
ant nurses, and women nursing sick members of their own family. The 
further provision is made that mothers of one or more children under twelve 
years of age, or women having the legal custody of such children shall, at their 
own request, be exempt from jury service. (Persons, if ill, or otherwise physi- 














cally incapacitated, are not required to serve.) 


ARGUMENTS IN FAVOR OF BILL MAKING 
WOMEN LIABLE FOR JURY SERVICE 


The Massachusetts Constitution 
guarantees the right to a jury trial, 
which is one of the fundamental prin- 
ciples of our nation. This was in- 
tended to give citizens a trial by an 
impartial jury and judgment by one’s 
peers. Can we say that a woman on 
trial is receiving a trial by an impar- 
tial jury when woman are not eligible 
as jurors? To say that a woman be- 
fore the Bar is entitled to judgment 
by her peers, and then to exclude 
women from juries, is to misinterpret 
the spirit underlying our institutions. 

Women’s entry into industry and 
professions has broadened their ex- 
perience; and their attendance in 
schools of learning has increased their 
knowledge so that women are practi- 
cally as well acquainted with all ques- 
tions of today as are men. 

The reasons why women should 
serve on juries are the same as the 
reasons why men should serve on 
juries. Jurors need only sense enough 
and conscience enough to render hon- 
est and intelligent verdicts. 

Mixed juries would bring to the 
consideration of the issues submitted 
a deeper understanding and a broader 
general experience than could be ex- 
pected from a jury of either sex alone. 
Men and women are equal, but not 
identical, and women have a special 
contribution to make to society. 


SOME ARGUMENTS IN OPPOSITION TO 
THE BILL TO MAKE WOMEN LIABLE 
For JuRY SERVICE. 


I have been asked to state some ar- 
guments against the bill for jury serv- 
ice for women. As an abstract prop- 
osition, I imagine that women in gen- 
eral would make as good jurors as 
men, but in the long run I see no 
reason to expect that they would be 
any better. The 30% vote or less in 
recent municipal elections in Boston 
suggests that men and women are 
about equally negligent in avoiding 
their public responsibilities. Probably 
most men dislike jury duty and avoid 
it if they can, some fairly, some un- 
fairly. Women would probably do the 
same, perhaps in greater proportion, 
because the interruption of their work 
at home would cause considerably 
more trouble for themselves and their 
whole family than the interference 
or loss now caused by jury service to 
men. 


It is not a question of recognizing 
any RIGHT of women, but one of im- 
posing a burdensome and often dis- 
agreeable DUTY on women. With all 
the things that today disturb and dis- 























Women jurors are especially needed 
in cases involving women, and in cases 
affecting public morals. A_ shabby, 
poverty stricken, adolescent girl vic- 
tim is not as interesting to some male 
jurors as is the clever, well-dressed, 
handsome adventuress. 

Since jury service is a civic duty, 
one should not ask whether women 
want to serve. Men drafted for mili- 
tary service were not asked whether 
they liked it. Furthermore, of the 
women who have shown an interest 
in the question one way or another, 
the majority want it. 


ALICE STONE BLACKWELL writes: 


“Human nature is conservative. The 


persons who take a strong interest 
in any reform are generally few, 
whether among men or women. It is 


a matter of history with what oppo- 
sition Mary Lyon’s first efforts for the 
higher education of women were re- 
ceived. Many changes for the better 
have been made during the last half 
century in the laws. But not one of 
them would have been made to this 
day if it had been necessary to wait 
till the majority of women asked for 
ag 
Women have as much time to serve 
on juries as men. 

One can be called for jury service 
only once in three years, and only for 
a limited period of time. This would 
not interfere with home life. Many 
cases do not last longer than the aver- 
age bridge party or church festival. 

The percentage of cases involving 
unsavory testimony is extremely small. 
The opportunity for women to read 
unsavory stories in yellow journals is 
greater in one day than jury service 
would afford them in a lifetime. 

In rare cases where mixed juries 
would be kept over night, they would 
have separate quarters in a hotel. A 
nation of men and women who endure 
the permanently embarrassing insti- 
tution of the sleeping car ought to 
find no objection in the occasional ne- 
cessity of spending a night in a hotel, 
in separate quarters, in care of sher- 
iffs of their own sex. 

The additional expense of women 
jurors would be small, for women 
jurors would not increase the number, 
but only change the personnel of jur- 
ies. The fundamental question is not 
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tract home life, is there any sufficient 
value to the state in the plan to off- 
set the disadvantages? The only ad- 
vantages which I see are, first, an in- 
creased number of jurors to draw 
from, and, second, the educating force 
of actual observation of the adminis- 
tration of justice and responsibility of 
taking part in it. As to the general 
wholesomeness of such _ education, 
many men and women are likely to 
disagree. It does not seem to me 
wholesome to compel women to listen, 
argue, and squabble with eleven other 
mixed jurors for days and nights over 
the disagreeable or disgusting details 
of many civil and criminal cases. I 
should think the strain of such work 
would be very bad for expectant moth- 
ers and the forced absence from home 
of many women would do incalculable 
harm in one way or another. 


The practical preparatory problem 
must also be considered. It would re- 
quire time to meet it and any such 
legislation should be so framed that it 
would not take effect until the Com- 
monwealth and the various counties 
make the necessary preparations by 
the alteration or rebuilding of court 
houses or in other ways. Last year, 
Chief Justice Rugg pointed out that 
the Suffolk County Court House, 
where jury sessions are held, was en- 
tirely unfitted for this sudden exten- 
sion of jury service. The same is 
probably true in other’ counties. 
These building preparations would be 
expensive. They cannot be ignored, 
but require careful study. With the 
present congestion of business in the 
courts, the administrative difficulties 
in dealing with it should not be in- 
creased by the injection of this new 
problem unless it is prepared for. 


To summarize my views, I think that 
women, as a rule, would make as good 
jurors as men. 


I do not believe that 
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one of expense, but whether it pre- 
serves our system of justice. A com- 
mittee of women, including an archi- 
tect, investigated the Suffolk County 
Court House, one of the most crowded 
in the State, and found that even this 
court house, with very little additional 
expense, could accommodate women 
jurors under workable conditions. 
The Governor in his last message, 
admits the necessity of a new court 
house, regardless of the question of 
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most women want jury service. I be- 
lieve they would dislike it as much as 
men and probably more. I think it 
would probably do more harm in add- 
ing to the disturbance of home life 
than good. It would probably in- 
crease permanently the cost of admin- 
istering justice and unless it was pro- 
vided for very gradually after allow- 
ing time for, and requiring, prepara- 





women serving on juries. It would be tion, I think it would seriously inter- 
as absurd to argue that women should . 


not serve as jurors because of lack of fere with the administration of jus- 
accommodations, as it would be to tice by injecting new problems of phys- 
argue that the Supreme Court should ical accommodations into the present 
be abolished because, as the Governor  qiffeult administrative problems of 
admits in his message, the facilities 

are not exactly what they should be. the court. 

Twenty-two states have women jur- 
ors. In these states the vast majority 
of judges, social workers and district 
attorneys strongly recommend women 
jurors. 

Women have fitted into their new 
duty as jurors, as quietly and as sen- 
sibly as they did into their new duty 
as voters. Shall Massachusetts lag 
behind in granting to women guaran- 
tees of civil liberty which antedate by 
centuries even the right of suffrage? 


A MEMBER OF THE Massacuvuseris Bar. 


JENNIE Loirman Barron, 
Former President Massachusetts 
Association of Women Lawyers. 


Note. 


The foregoing leaflet is reprinted as part of the history of the discussion 
as it has been quite widely distributed. It will not be regarded as in any way 
exhausting the arguments on either side, and the argument contained in it in 
opposition to the proposal in particular, probably will be regarded by many as 
an unduly condensed and inadequate discussion which does not lay sufficient 
emphasis on some points and devotes a disproportionate amount of attention 
to the temporary obstacles as to court house accommodations. Many men and, 
very likely, many women will disagree with the suggestion that “Women, as 
a rule, would make as good jurors as men,” on all kinds of cases, although, 
probably, most people might agree that women jurors would be of considerable 
value in so-called “heart-balm” cases and other cases involving sex. Some sug- 
gest in conversation that the experience with women jurors in other cases thus 
far during a comparatively few years has merely shown that a considerable 
number of intelligent women have performed useful service, but there has not 
been time to find out what may be the ultimate practical developments, direct 
or indirect, to which general compulsory jury service for women may lend 
itself. Others suggest that the number of jurors who are not familiar with 
practical affairs in business cases will be increased and that there are too 
many of those now. Others suggest that more attention should be paid to the 
argument of possible, or probable, emotional verdicts, etc., while others sug- 
gest the reading of Kipling’s “Female of the Species,” with its various illustra- 
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tions of the manner in which she “is more deadly than the male.” However 
these things may be, there is no occasion for discussing them here at length, 
as different people will think about them in their own ways. Men may be in- 
terested to know, however, of the statement of a leading lawyer of a large city 
of the middle West. He said that all the women jurors were being challenged 
by the plaintiff’s attorneys in many personal injury cases because experience 
had shown them to be less liberal in verdicts than juries of men. It does not 
follow, of course, that this situation would repeat itself generally elsewhere 
or that it would be continuous in any one place. It is mentioned for what it 
is worth. 

In view of the recent appearance of an interesting article based on the 
experience under the Oregon act of 1921, an extract from it is reprinted and a 
discussion added of the general exemption of women not wishing to serve which 
exists under the laws of Oregon and of Kansas and perhaps elsewhere. This 
aspect of the problem might escape the attention of those not familiar with the 
details of the discussion unless attention was specifically directed to it and to 
the results of the experiments thus far. 

F. W. G. 


EXTRACT FROM AN ARTICLE ON “THE WOMAN JUROR,”’ 
BY R. JUSTIN MILLER, IN OREGON LAW REVIEW FOR 
DECEMBER, 1922. 


“The State of Oregon which not only qualifies women for jury serv- 
ice, but requires that in certain classes of cases, at least one-half of the 
jury must consist of women. The exemption provision of the Oregon 
law reads as follows: 

“11. Any woman desiring to be excused from jury service may 
claim exemption by signing a written or printed notice thereof and 
returning the same to the sheriff before the date for appearance, 
and if exemption is so claimed by reason of sex no appearance 
need be made in answer to said summons; provided that it shall 
be the duty of the person serving any summons for jury duty to 
inform every female person so served of this provision and to 
furnish her with a written or printed blank on which to make such 
claim for exemption.” 


The provision requiring women on some juries reads as follows: 


“.. . and in all cases in which a minor under the age of 
eighteen years is involved, either as defendant or as complaining 
witness, at least one-half the jury shall be women. : 


The new law has been in operation in Oregon for one year, and for 
several reasons has not proven entirely satisfactory. For that reason and 
for the further reason that laws similar in nature have been proposed 
and may be adopted in other states, it is well to consider the difficulties, 
practical and otherwise, which have arisen here. 

Of course, in the first place, consideration should be given to the 
theoretical argument, so long advanced against women’s participation in 
public life in any capacity, namely that they are not qualified mentally, 
and especially temperamentally, for such work. As juries and jurors are 
and always have been notoriously uncertain quantities, it is probable that 
general agreement will not soon be reached on the question of whether 
or not the participation of women will make them any more certain or 
stable in character. It is interesting to note, however, that those who 
have had experience with women on juries, do not generally seem fearful 


5 O. L. 1520 as amended, Gen. Laws 121, chap. 273, page 515. 
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of the result. The writer’s own experience with women on trial juries 
has been that a high type of women is being secured, and that individually 
they are alert, intelligent and fair-minded jurors. This opinion has been 
confirmed, too, by frequent comment of judges and lawyers. 

In letters which have been received from the County Clerks of the 
state, have come many unsolicited comments on the opinion of lawyers, 
judges and court officers about women jurors. Practically without ex- 
ception these comments have been commendatory. Mr. L. A. Harlow, 
Deputy County Clerk of Multnomah County and chief clerk of the trial 
courts of that country, is authority for the following statement: 


“As a matter of fact we are able to secure among our women 
jurors, wives and other members of the families of prominent 
business and professional men. It is practically impossible to pro- 
cure the services of these men themselves for jury work. As a 
result we get a higher type of intelligence, if anything, from among 
the women than we had from among the men. This has come 
about gradually, however, for at first the women were very reluc- 
tant to serve, and it has only been since the matter has been taken 
up in an educational sort of way in their clubs and other meeting 
places, that women of this type have begun to accept service in 
large numbers.” 


In view of the fact that lawyers, judges and other court officers are 
practically unanimous in condemning the law in its present form, it will 
be readily seen that praise of the women jurors themselves, from these 
men, is indeed a sincere tribute. 

It has been suggested that women are more lenient than men. 

It would seem under the circumstances that we have hardly enough 
evidence as yet upon which to generalize with safety. A safer conclusion 
is that the results are about the same as they were before women began 
to serve on juries and that the varying results are still attributable to 
the same wide variety of causes which previously existed. 

Another practical difficulty which has been made much of by the 
newspapers and magazines has been the problem of “keeping the jurors 
together” during their deliberations. To the yellow journalist the prob- 
lem of keeping some men and some other men’s wives together over night 
in one room has seemed to be the most important one in connection with 
the presence of women on the jury. Perhaps there is a problem here, but 
it has been found, so far, to be entirely feasible to place a woman bailiff 
in charge of the women, and a man bailiff in charge of the men, and to 
arrange partitions between members of the two sexes, while still keeping 
them together in the same room; thus complying with the old statutory 
requirement.” 

The foregoing questions have been mentioned merely because they have 
seemed important to persons who are not familiar with court practice. 
They are not, however, the questions which have proven troublesome in 
the administration of the law. 

The first real snag in the way of the effective operation of the law, 
is the exemption provision above referred to. The point can be no bet- 
ter explained than by a table showing the actual results which have so 
far been obtained. Table number one shows in the first column the 
names of the Counties of the State of Oregon; in the second column, the 
number of women called for jury service; in the third column, the num- 
ber who claimed exemption; in the fourth column the number who re- 
sponded for jury service (excluding those who failed to answer because 
of death, non-residence, etc., or who were excused by the court); and in 
the fifth column the percentage who claimed exemption. 





©, L. 141, See also: State v. James (N. J. 1921) 114 Atl. 553, 557 People v. 
Manuel, 41 Cal. App. 153, 182 Pac. 306. 
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TABLE I 
ree rer eT . 2s $ 87.5 SOE 6hésversauteneaes 18 15 3 83.3 
PE veiestecenices G2 ae SS oS DE  cdkcnacwsoeunss . 100 69 27 69. 
Clackamas witenen oe ae wae. Gee SOE wepepadacddces 9 5 4 55.5 
NN er eere >» 2 0 100. BE. a ttiap ured eee wen 41 30 9 73.1 
REL genecannee 5 3 2 16. DEE oc cceden awe Ber 0 100. 
OS ee sa i. 3024 6 80. errr ere 94 68 21 72.4 
Crook 7 ) 0 ” rer ere. 7 5 1 71.4 
CET. waccas ns 8 ! 3 5. Multnomah .......... 1033 538 305 52. 
Deschutes 24 24 0 100. PE. 6e-0se0 isovaun: Ga. ae 5 90. 
errr . 35 632 3 91.4 ag eee ae 0 0 0 
Gilliam <onkoues 14+ 10 $ 71.4 SOR OOCC Oe 0 0 Oo. 
DEE -ssaneeasneuws 9 9 0 100 SPUN 646s0660 >. ae. ee 7 81.5 
Harney .. ae lt 10 1 90.9 Union ..... errr os 2 87.5 
Hood River . on “ae Ue 5 668. DE kwev.esdves 50 39 9 738. 
eee rege a sy Te 2 1 85.2 ee cece Oe oe we «66 
Jefferson . ey ee tes 0 100. Washington .......... 19 18 1 94.7 
Josephine ne ceve ae Se 7 «66S. PEE waaccewa sre . - ae 9 82.3 
errs Boat 5 3 2 60. Yamhill 29 13 16 44.8 


The average of percentages for counties outside of Multnomah 
County is 77.7 per cent. Particular attention is called to this fact because 
it appears that the evil result of the exemption system is most pro- 
nounced in the more remote counties, where population is more a 
and the county seats are more inaccessible. This fact has been noticed and 
commented on by one of the clerks as follows: 


“, . . with one exception, every woman juror whose name 
was drawn and who lived out of the city of Corvallis, (county 
seat) has refused to serve. . . .” 


It may be due also to the fact that smaller numbers of women have 
been called in the smaller counties, and that they are fearful of serving 
alone with a large number of men. 

The argument may fairly be made, as has been done in Multnomah 
County, for instance, that as women become more used to the idea of 
jury service, and more educated as to need, they will cease claiming 
exemption. This may have proved true in some cases, although the fig- 
ures are by no means conclusive in the case of any country, not even 
excepting Multnomah, and in others no progressive development has 
occurred at all. 

In Multnomah County which shows the highest percentage of women 
who accepted service, the actual number of women who served is approxi- 
mately twenty-five per cent smaller than the actual number of men. 

Even conceding that this result is sufficiently encouraging to justify 
the hope that the claiming of exemptions by women will not be much 
more abused than the presenting of excuses by men; such a hope can only 
exist in the case of large centers of population. In the outlying coun- 
ties, the result of the exemption provision has been, and probably will 
continue to be, practically the nullification of the whole law. 

It is certain that better provision can be made for relieving from 
jury duty, women who should be exempt, than is attempted by the Ore- 
gon law. There would seem to be no real reason why women should not 
be put upon the same basis as men in this respect, and no reason why 
the trial judge would not exercise his discretion wisely in passing on ex- 
euses made by women jurors. Perhaps the scope of the section specifying 
the grounds upon which one may be excused from jury duty should be 
enlarged to cover this contingency. Certainly so long as women vote 








= This report covers only the regular venires of the year. As to speciz ial venires 
called for the purpose of securing six women in each of two rape cases the clerk reports 
as follows:— ‘he sheriff’s office spent two days trying to get six women on a jury, 
no count was kept of the number claiming exemption. Those that did serve seemed to 
do so out of pity for the sheriff.” 

+ No figures given, but report stated that every woman claimed exemption. 

*} Compiled from information gathered by the writer and submitted by the County 
Clerks of the State of Oregon. : 
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and judges are chosen by popular election, no trial judge will be apt to 
arbitrarily require jury service of a woman, under circumstances where 
sickness or care of children require her presence at home. Presumably 
these are the main reasons which have prompted the passage of the pres- 
ent éxemption provision. 

Even assuming that as a result of educational campaigns women 
may be persuaded for a time to accept service, it seems after all an 
illogical thing to make such such service subject to the whim- 
sical fancy of each one of them. It is only too possible that after the 
novelty of the thing is over, and the subject is no longer fresh and inter- 
esting for club-meeting discussions the better type of women will lose 
interest just as many of the better type of men have done, and the ones 
who accept service will be the scandal-loving, professional juror type.” 
The experience of states in which jury service for men and women is on 
the same basis does not seem to be such as to make the repeal of this 
provision at all dangerous. 

In England, the home of the jury system, the Sex Disqualification 
: Removal) Act of 1919," takes care of the question of exemption as fol- 
OWS: 


“ 


- a person shall not be exempted by sex or marriage from 
the liability to serve as a juror. 
“(B) any judge . . . may, on an application made by a 
woman to be exempted from service on a jury in respect of any 
case by reason of the nature of the evidence to be given or of the 
issues to be tried, grant such exemption. 

“Rules of the court may be made— 

‘ae 4 
(b) exempting from attendance as jurors | any women who are 
for medical reasons unfit to attend; . 





If it be considered absolutely essential that women should have the 
privilege of refusing to serve, then certainly the method of ascertaining 
her state of mind, provided by the Kansas law, is preferable to the law 
of Oregon. Under the provision of section 5812 of the General Statutes 
of Kansas, each township and city assessor is required to inquire of each 
woman within his district whether or not she desires to be exempt from 
jury service for the coming year; and unless she then waives her right 
to claim exemption, her name is not placed in the jury list at all. As 
the original jury list is limited in number in Oregon to 2500 persons,” a 
number which in the case of Multnomah County is only barely adequa‘e, 
it would result in a tremendous saving, if the names of all persons claim- 
ing exemptions could be eliminated from the original list; to say nothng 
of the loss of time and money which would be avoided. 

It is very doubtful if either the Kansas or the Oregon law comes with- 
in the spirit of the principle governing exemptions from jury service. An 
honest compliance would require the avoidance of any exemption based 
upon a sex classification alone. The principle is well stated in Ruling 
Case Law.” 








“The state has an inherent and indisputable right to the serv- 
ice of all her male citizens as jurors, and therefore any statute 
which strips the government of any portion of its prerogative in 


“In addition to the old professional jury men that you have, you now have the 
professional jury woman. I have a sister who is serving on the jury and she is becom- 
ing quite expert. I think she will serve on a jury every time she has a chi ance. They 
ought to be disqualified and would he, of course, under the plans proposed.”—Address of 
Senator Lester G. Burnett reported in Volume 15, Transactions of the Commonwealth 
Club of California, at page 393 (Dec. 1920). 

89 and 10 Geo. 5, c. 71, section 1. 
8% QO. L. 997. 
#16 R. C. L. 229, Jury, sec. 46 and cases cited. 
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this regard by giving exemption from this general burden should 
receive a strict construction. Following this principle, where a 
claim of exemption is raised, in order that one summoned as a 
juror may avail himself of such exemption he must show that his 
case falls strictly within it, since exceptions, privileges, and exemp- 
tions are not favored in the law. . . . Furthermore the four- 
teenth amendment . . . is not violated by the exclusion of cer- 
tain classes of citizens from jury service if the exclusionis .. . 
on the bona fide ground that it is for the good of the community that 
the regular work of the excluded classes shall not be interrupted. 
But while the power of the legislature to determine who may be 
exempt from such service is not doubted, the exemption must be 
by laws of equal operation as to conditions of exemption. Where 
the statute shows that no such equality of conditions is prescribed, 
it will not be upheld.” 


It is true that the foregoing statement speaks in terms of “male citi- 
zens.” However, as the statement was made at a time when women were 
not considered at all in connection with jury service, and as women’s 
disqualification for public service of all kinds has been removed, and 
presumably at her request, it seems only fair to test her right to exemp- 
tion from the resulting duty on the same grounds as is done with men. 
The exemption cannot be justified in ali cases “on the bona fide ground 
that it is for the good of the community that the regular work of the 
excluded class shall not be interrupted,” for in many cases the women 
involved have no regular or any other kind of work. Many present day 
women, who raise no children or have them raised; who live in apartments 
perhaps, or in their fathers’ or their husbands’ homes cared for by their 
employees, and whose occupation consists of window-shopping and mak- 
ing calls, when they are not engaged in studying the fashion magazines, 
certainly do not qualify for exemption. Moreover, where the exemption 
is placed on a basis of personal choice, it is far more probable that the 
woman who elects to serve is a busy but conscientious woman, or one who 
is glad of the opportunity to vary the routine drudgery of her work. 

Then too, if it be conceded that women are equally good or better 
jurors than men why is it not just as essential that the state should 
have their services, even at the expense of their own private interests, 
as in the case of men? We have a long way to go yet in determining the 
causes of crime, both in theory and in the particular case, and if the 
woman who has gone intelligently through an extremely important 
phase of life which is in a measure closed to men, can as a result, ren- 
der substantial aid in working out that and other problems in the admin- 
istration of justice; then it is far more “for the good of the community” 
that her cooking and dishwashing should suffer temporarily at the hands 
of the high school girl next door, than that we continue forever to plow 
along with medieval implements in such discouraging fields as that of 
criminology. i 


Note. 
Near the end of the foregoing passage, Mr. Miller suggests that, 


“As woman’s disqualification for public service of all kinds has 
been removed and presumably at her request, it seems only fair to 
test her right to exemption from the resulting duty on the same 
grounds as is done with man.” 


This statement seems the weakest in Mr. Miller’s very interesting article. 
It may appear thoroughly consistent and logical at first glance, but, in 
the first place, whatever success has been attained thus far in the diffi- 
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cult business of self-government has not been entirely the result of logic 
or of theoretical consistency. In the second place, the italicized sugges- 
tion of Mr. Miller that disqualifications for all public service for 
“woman” collectively have been removed, “presumably at her request” 
seems to suggest a presumption entirly unwarrantd by any evidence. 
Neither Mr. Miller nor any one else is in a position to say, presumably 
or otherwise, that “woman’ ’ collectively wants jury service. If there is 
one thing that should be avoided in the discussion of a question of this 
kind, it is dogmatic statements or presumptions or “fictions” of collec- 
tivism as the basis of reasoning. The writer of this note wishes to avoid 
the appearance of dogmatizing on the subject in any direction. 

The experience with women jurors, as reported from the different 
jurisdictions thus far, has shown that the women who have served appear 
to have served, on the whole, as well as the men, and that many of them 
have been interested and intelligent in the work; on the other hand, it 
has also shown, in those jurisdictions like Oregon in which the exemp- 
tion is a general one for women who do not wish to serve, that many 
women do not so wish. It may reasonably be questioned whether there 
has been sufficient experience anywhere as yet with women jurors to 
warrant any general dogmatic statements as to the effect of general com- 
pulsory jury service on women, however interested and intelligent they 
may be. 

At the risk of being considered “old fashioned” and for the purpose 
of provoking discussion and focusing attention on what I believe to be 
one of the most important details to be considered in this matter, I sub- 
mit that the suggestion, that “No woman should be required to serve on 
a jury against her will,” contained in the extract from the “Solicitors’ 
Journal” hereinafter printed and based on the English experience, is a 
sound one. The common masculine joke about “Women, once our super- 
iors, now our equals” may be considered flippant in this connection, but 
it is in no flippant spirit that it is mentioned here. It is simply to sug- 
gest that the joke contains a germ of somethng worth consdering, some- 
thing of a delicate nature which is worth remembering. In other words, 
is it for the ultimate interest of the people of Massachusetts that every 
woman who reaches the age of twenty-one should be rendered liable to 
have “the iron enter her soul” by law through the experiment of com- 
pulsory jury service? This is said with a full appreciation of the some- 
what flaunted emancipation of young women and of what Miss Agnes 
Repplier has aptly described as the modern “repeal of reticence.” 

But, is anything to be gained in the long run for the people of Mas- 
sachusetts as a whole by a compulsory “repeal of reticence” and, 
aside from that feature of it, by the forcing of women, however infre- 
quently the service may be required, into this particular kind of public 
service, against their wills? May not some of the finer qualities of some 
women, particularly some of the younger ones and, perhaps, some of the 
older ones, be injured by such a proceeding and may not those qualities 
be of as much, and even more, importance to the community in the long 
run than any advantage which may be obtained of a general character 
from compulsory service? 

_ As George R. Nutter said at the hearing before the Judiciary Com- 
mittee: 


“Jury service differs from suffrage in that suffrage was a privi- 
lege which was in the nature of a right, while jury service is 
distinctly a duty and nobody, either man or woman, has a right 
to have this duty imposed upon them. Much less do some women 
have a right to have it imposed upon other women. The question 
is one for the community to consider and decide through its regu- 
lar — as to the persons upon whom this duty shall be im- 
posed.’ 
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It is probable that the question whether the service is to be com- 
pulsory on women in general or of the more voluntary regulated char- 
acter of the present Oregon or Kansas practice, as described in Mr. 
Miller’s article, will be one of the points upon which the decision of the 
question may ultimately turn. The story of the “mixed jury” in Penn- 
sylvania hereinafter printed is interesting. 

F. W. G. 


WOMEN JURORS IN UNPLEASANT CASES. 


(From the Solicitors’ Journal reprinted in Central Law Journal, 
February 5, 1923) 


“The imposition of jury service on women, although it seems to fol- 
low logically from their admission to the franchise and to the right of 
holding all civil offices, has resulted in practice in many grave difficulties. 
In the case of criminal trials these are not so pronounced, since there 
a right of challenge usually exists, and can be exercised so as to release 
women from sitting on juries in cases where evidence of an indecent or 
unwholesome kind must inevitably be discussed together by the male and 
female members of the jury when they retire. In civil jury cases no such 
simple remedy is usually available; in a libel or slander action the un- 
fortunate plaintiff, against whom an indecent charge has been made, 
nowadays finds himself compelled to go before a jury, which in the 
ordinary course of events will include two or three women, and lay bare 
the most delicate matters of private life to be proved before and dis- 
cussed by them. For the right of challenge is very limited in civil cases, 
and practically the only way to get rid of the feminine members of the 
jury is for both counsel and the judge to combine in requesting them not 
to sit. Unfortunately, some women insist on continuing to sit in such 
cases, even although no question between the sexes, or matter of public 
importance, but only the personal decency of a man’s life, happens to 
be in issue. In such cases, while a learned judge, who recently compli- 
mented on their sense of duty two women who insisted on remaining to 
try such a case, may have been right, yet one cannot help feeling that 
the other women who responded to the judge’s appeal by leaving the 
jury box, showed greater delicacy and consideration for the feelings as 
well as the rights of others. In a case where a woman’s honor and virtue 
are in question, of course, one can readily appreciate the determination 
of other women to remain and support her by their presence; but where, 
as in the case discussed, there was no issue which affected a woman, the 
ladies who insisted on retaining their places in the jury box seem to have 
shown rather an excess of zeal in the performance of public duty. In 
point of fact no woman should be required to serve on a jury against 
her will. In other words, female jury service should be perfectly volun- 
tary.’ 





THE STORY OF A ‘‘ MIXED JURY’’ IN PENNSYLVANIA. 
(From the Literary Digest for March 17, 1923) 


There were seven good men and true on that jury; and there were 
five women, equally good and true and also, it appeared, quite as active 
and determined. The twelve of them went through an all-night session, 
locked up together in a little jury room, since they absolutely could not 
agree on their verdict. The time was passed with songs, stories, and a 
lively “crap game,” played with cubes of sugar marked with a pencil 
in imitation of dice. It was an ordeal such as may fall to the lot of a 
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good many of our women citizens nowadays, when masculine prerogatives 
are being split up and passed around without regard to sex or previous 
condition of servitude. “It may be of general interest, and particularly 
to women who may have a similar duty to perform,” observes Stewart 
Johnston, one of the jurors, “to know something of what happens when 
a mixed jury is locked up all night.” Mr. Johnston is the president of 
the Pittsburgh Steel Foundry. One effect of the locking-up, it transpires, 
was that he picked up the technique of crap-shooting, and indulged in 
the game for the first time in his life. Very real discomforts, however, 
faced the women members of the jury, and it is noteworthy that one of 
them offered to change her vote, shortly after supper-time, and vote 
against her convictions, with the explanation that “I must go home 
to my children and husband.” Another woman, a mere girl, was put to 
sleep in the men’s overcoats, while her lover kept vigil outside. Mr. John- 
ston concludes his account of the jury’s ordeal—which lasted from early 
one afternoon, to half-past nine the next morning—with a criticism of 
the American jury system. . . . He reports, in the Pittsburgh Post, 
beginning with the description of the case on trial: 


The matter had to do with a foreigner charged with operating a still 
and making “moonshine” whisky in his house in the Lawrenceville district. 
Six women were called into the jury-box, one was challenged, and when 
the case started, we had four married women and a girl about twenty- 
one years old—she looked even younger—and seven men, one of whom 
was a negro. We had one Jew and one Irishman, both of tireless energy, 
and in the vernacular of the day, “good scouts.” 

The commonwealth put on four witnesses from the police force, who 
stated they went to the house of the defendant and saw a still in opera- 
tion on a certain day last summer. They all swore they saw a quantity of 
“moonshine” in the process of making, and some of them testified they 
saw bags of grain. The four witnesses differed as to their estimate of 
the quantity, and one of the witnesses whom we jurors dubbed “Dinty 
Moore,”’ seemed very much mixed up on every detail. The commonwealth 
produced a bottle of the “moonshine,” and the chemist stated it contained 
39 per cent grain alcohol. The defendant’s attorney put in no evidence, 
either direct or in rebuttal, but relied solely on ridiculing “Dinty Moore’s” 
testimony and the statements of the other officers. 

The judge finished the charge to the jury at three o’clock Thursday 
afternoon, the case having consumed about one hour and a quarter of 
time. We retired to a small upper room, the windows of which looked 
out on an open court. Immediately one of the women moved that we 
find the defendant not guilty, which was promptly seconded by a man. 
For twelve long hours that mover exhibited more energy, more perserver- 
ance than I thought possible for any one to have—except for short inter- 
vals, she never let up, and for the last six hours and thirty minutes of 
the eighteen and a half hours she showed only slight signs of fatigue. 

The first ballot was five for conviction—three women and two men. 
Another man, and he was a substantial business man, said he had not 
the slightest doubt of the defendant’s guilt, but the evidence was such 
that he would vote with the other six—two women and four men— 
for acquittal. So the first ballot was 7 to 5 for acquittal. 

Each one then gave his opinion, and on the second ballot, another 
woman joined the acquittal side, that ballot standing 8 to 4 for acquittal. 

In between arguments and ballots, the time was passed by songs. 
We were unanimous on one question: If we could not agree, we would be 
as pleasant as we could under the circumstances. When we ran through 
our repertoire of songs, we went to hymns. We sang Catholic hymns, 
Protestant hymns, negro hymns, and Jewish hymns, and whether we 
could sing or not, every last one tried—some successfully and some woe- 
fully to the contrary. 














































48 


It is probable that the question whether the service is to be com- 
pulsory on women in general or of the more voluntary regulated char- 
acter of the present Oregon or Kansas practice, as described in Mr. 
Miller’s article, will be one of the points upon which the decision of the 
question may ultimately turn. The story of the “mixed jury” in Penn- 
sylvania hereinafter printed is interesting. 

F. 


W. G. 





WOMEN JURORS IN UNPLEASANT CASES. 


(From the Solicitors’ Journal reprinted in Central Law Journal, 
February 5, 1923) 


“The imposition of jury service on women, although it seems to fol- 
low logically from their admission to the franchise and to the right of 
holding all civil offices, has resulted in practice in many grave difficulties. 
In the case of criminal trials these are not so pronounced, since there 
a right of challenge usually exists, and can be exercised so as to release 
women from sitting on juries in cases where evidence of an indecent or 
unwholesome kind must inevitably be discussed together by the male and 
female members of the jury w hen they retire. In civil jury cases no such 
simple remedy is usually available; in a libel or slander action the un- 
fortunate plaintiff, against whom an indecent charge has been made, 
nowadays finds himself compelled to go before a jury, which in the 
ordinary course of events will include two or three women, and lay bare 
the most delicate matters of private life to be proved before and dis- 
cussed by them. For the right of challenge is very limited in civil cases, 
and practically the only way to get rid of the feminine members of the 
jury is for both counsel and the judge to combine in requesting them not 
to sit. Unfortunately, some women insist on continuing to sit in such 
cases, even although no question between the sexes, or matter of public 
importance, but only the personal decency of a man’s life, happens to 
be in issue. In such cases, while a learned judge, who recently compli- 
mented on their sense of duty two women who insisted on remaining to 
try such a case, may have been right, yet one cannot help feeling that 
the other women who responded to the judge’s appeal by leaving the 
jury box, showed greater delicacy and consideration for the feelings as 
well as the rights of others. In a case where a woman’s honor and virtue 
are in question, of course, one can readily appreciate the determination 
of other women to remain and support her by their presence; but where, 
as in the case discussed, there was no issue which affected a woman, the 
ladies who insisted on retaining their places in the jury box seem to have 
shown rather an excess of zeal in the performance of public duty. In 
point of fact no woman should be required to serve on a jury against 
her will. In other words, female jury service should be perfectly volun- 
tary. 





THE STORY OF A ‘‘ MIXED JURY’? IN PENNSYLVANIA. 
(From the Literary Digest for March 17, 1923 


There were seven good men and true on that jury; and there were 
five women, equally good and true and also, it appeared, quite as active 
and determined. The twelve of them went through an all-night session, 
locked up together in a little jury room, since they absolutely could not 
agree on their verdict. The time was passed with songs, stories, and a 
lively “crap game,” played with cubes of sugar marked with a pencil 
in imitation of dice. It was an ordeal such as may fall to the lot of a 
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good many of our women citizens nowadays, when masculine prerogatives 
are being split up and passed around without regard to sex or previous 
condition of servitude. “It may be of general interest, and particularly 
to women who may have a similar duty to perform,” observes Stewart 
Johnston, one of the jurors, “to know something of what happens when 
a mixed jury is locked up all night.” Mr. Johnston is the president of 
the Pittsburgh Steel Foundry. One effect of the locking-up, it transpires, 
was that he picked up the technique of crap-shooting, and indulged in 
the game for the first time in his life. Very real discomforts, however, 
faced the women members of the jury, and it is noteworthy that one of 
them offered to change her vote, shortly after supper-time, and vote 
against her convictions, with the explanation that “I must go home 
to my children and husband.” Another woman, a mere girl, was put to 
sleep in the men’s overcoats, while her lover kept vigil outside. Mr. John- 
ston concludes his account of the jury’s ordeal—which lasted from early 
one afternoon, to half-past nine the next morning—with a criticism of 
the American jury system. . . . He reports, in the Pittsburgh Post, 
beginning with the description of the case on trial: 


The matter had to do with a foreigner charged with operating a still 
and making “moonshine” whisky in his house in the Lawrenceville district. 
Six women were called into the jury-box, one was challenged, and when 
the case started, we had four married women and a girl about twenty- 
one years old—she looked even younger—and seven men, one of whom 
was a negro. We had one Jew and one Irishman, both of tireless energy, 
and in the vernacular of the day, “good scouts.” 

The commonwealth put on four witnesses from the police force, who 
stated they went to the house of the defendant and saw a still in opera- 
tion on a certain day last summer. They all swore they saw a quantity of 
“moonshine” in the process of making, and some of them testified they 
saw bags of grain. The four witnesses differed as to their estimate of 
the quantity, and one of the witnesses whom we jurors dubbed “Dinty 
Moore,’”’ seemed very much mixed up on every detail. The commonwealth 
produced a bottle of the “moonshine,” and the chemist stated it contained 
89 per cent grain alcohol. The defendant’s attorney put in no evidence, 
either direct or in rebuttal, but relied solely on ridiculing “Dinty Moore’s” 
testimony and the statements of the other officers. 

The judge finished the charge to the jury at three o’clock Thursday 
afternoon, the case having consumed about one hour and a quarter of 
time. We retired to a small upper room, the windows of which looked 
out on an open court. Immediately one of the women moved that we 
find the defendant not guilty, which was promptly seconded by a man. 
For twelve long hours that mover exhibited more energy, more perserver- 
ance than I thought possible for any one to have—except for short inter- 
vals, she never let up, and for the last six hours and thirty minutes of 
the eighteen and a half hours she showed only slight signs of fatigue. 

The first ballot was five for conviction—three women and two men. 
Another man, and he was a substantial business man, said he had not 
the slightest doubt of the defendant’s guilt, but the evidence was such 
that he would vote with the other six—two women and four men— 
for acquittal. So the first ballot was 7 to 5 for acquittal. 

Each one then gave his opinion, and on the second ballot, another 
woman joined the acquittal side, that ballot standing 8 to 4 for acquittal. 

In between arguments and ballots, the time was passed by songs. 
We were unanimous on one question: If we could not agree, we would be 
as pleasant as we could under the circumstances. When we ran through 
our repertoire of songs, we went to hymns. We sang Catholic hymns, 
Protestant hymns, negro hymns, and Jewish hymns, and whether we 
could sing or not, every last one tried—some successfully and some woe- 
fully to the contrary. 








50 


At six o’clock we rang for the court tipstaff to send for a waiter 
and the waiter brought, at each individual’s expense, a supper from a 
Greek restaurant and the same was repeated next morning at»seven 
o’clock. Each meal was equally good or poor, as tastes ran. One juror 
had to be “staked” by one of the other jurors. 

At supper-time, one of the married women said: “I just must go 
home to my children and husband,” and she changed her vote in the 
hopes of coming to a decision and the vote then stood 9 to 3 for acquit- 
tal—two men and one woman clinging to the verdict of guilty—and so it 
stood, except for a brief moment about four A. M., when the last woman 
for conviction said: “I will change my vote to not guilty if the two men 
will.’”’ Not being supported by the two men in such a course, she stead- 
tastly from that on stuck to a conviction verdict. And thus the night 
slowly—oh! so very slowly—rolled on. 

I did not number among my accomplishments the art of playing 
crap, so that when two dice were made from lumps of sugar we had 
gotten for supper, I sat down on the floor and one of the women initiated 
me into the fascinating sport and I learned among other things, the mean- 
ing of “Seven come eleven” and ‘Come on, dearie, I need you to buy 
a pair of shoes for baby.” The colored member of the jury joined us for 
a while to show us how the game is played by members of his set. 
Long after — the colored man and some others removed their 
shoes. . 

We had wooden chairs, ten of which had no upholstered seats, just 
as hard as any kitchen chair you ever sat in. 

We had but one little lavatory about three feet square, the door 
opening into it being partly of frosted glass, and a strong electric light 
on the wall of the lavatory silhouetted the outline of the occupant dis- 
tinctly on that glass. There was no soap and no towels—linen or paper. 
We had no table and the room at first was cold. About seven o’clock 
next morning we were brought a cake of soap and one towel about 
fifteen inches square, for each. The only drinking-water we had in the 
whole eighteen hours and thirty minutes was the lukewarm water from 
the basin faucet. 

I believe a good many people think that only juries on murder trials 
are locked up over night. Such is not the case. Any jury for any crim- 
inal-court case, for any minor or major cause, is locked up until they 
agree or, failing to agree, they are kept locked up all night, until court. 
convenes next morning, when they may report they can’t agree—even 
then the judge can send them back for a further consideration. In our 
case, we reported at 9.30 o’clock Friday morning that we could not agree 
and “His Honor” discharged us. He told the five women they were ex- 
cused for the day. The men, notwithstanding the fact that they had 
been out all night without sleep or place to lie down, were given but two 
hours to recuperate and were told to return for jury duty in that time. 
Two of the men, on pleas for various reasons, were excused for the day. 
It happened that one of the jurors had spent the night before at the 
bedside of a sick parent, so he had been forty-eight hours without sleep 
and he had to report for jury duty two hours after that long night on 
duty. 

But one more incident, and it’s a secret: About midnight we did put 
the little girl to sleep or, at least, she laid down on the marble window- 
sill and we wrapt her tenderly in our overcoats, and also even more of 
a secret—her lover from across the courtyard, in plain view of us, kept 
vigil most of that long night. 

















DISCUSSION OF THE PROPOSAL FOR AN AMENDMENT 
TO THE CONSTITUTION OF THE UNITED STATES 
RELATIVE TO TAX-EXEMPT SECURITIES. 
(Reprinted from the Congressional Record of Thursday, Jan. 4, 1923) 

NORFOLK, VA., January 2, 1923. 
Hon. R. WALTON MOORE, 
House of Representatives, Washington, D. C. 


DEAR SIR: Permit me to thank you for sending me in response to my 
request a copy of H. J. Res. 314, in relation to the reciprocal right of 
the Government and the States to tax each other’s securities. 

A careful study of it confirms me in the opinion that it should not 
pass, and I will take the liberty of giving you my views on the subject 
for what they may be worth. 

As you know, I am a life-long Republican, but I do not think this 
question should be treated from a party standpoint, even though the ad- 
ministration should be back of it. I think it a high tribute to the 
present Congress that they are dividing on questions like this. 

My first objection is that the proposed amendment if passed will 
tend to break down the mutual independence of State and Nation. I 
am enough of an old fogy to believe that each should work in its proper 
sphere without interference from the other. 

Fiske, in his American Political Ideas (p. 133), says: 

“Stated broadly, so as to acquire somewhat the force of a uni- 
versal proposition, the principle of federalism is just this: That the 
people of a State shall have full and entire control of their own do- 
mestic affairs which directly concern them only and which they will 
naturally manage with more intelligence and zeal than any distant 
governing body can possibly exercise; but that as regards matters of 
common concern between a group of States a decision shall in every 
case be reached not by brutal warfare or weary diplomacy, but by the 
systematic legislation of a central Government which represents both 
States and people.” 

In his Critical Period of American History he says: 

“If the day should ever arrive (which God forbid) when the people 
of the different parts of our country shall allow their local affairs to 
be administered by prefects sent from Washington, and when the self- 
government of the States shall have been so far lost as that of the 
departments of France, or even so far as the counties of England, on 
that day the progressive political career of the American people will 
have come to an end, and the hopes that have been built upon it for 
the future happiness and prosperity of mankind will be wrecked for- 
ever” (p. 238). 

In Collector v. Day (11 Wall., U. S. 118, 124) Mr. Justice Nelson, 
of New York, said: 

“The General Government and the States, although both exist within 
the same territorial limits, are separate and distinct sovereignties, act- 
ing separately and independently of each other within their respective 
spheres. The former in its appropriate sphere is supreme; but the latter 
within the limits of the powers not granted, or in the language of the 
tenth amendment ‘reserved’ are as independent of the General Govern- 
ment as that Government within its sphere is independent of the States.” 

The proposed amendment substantially provides that the National 
Government may tax the income of State securities, provided that it 
lay the same tax on the income of national securities; and conversely 
that the States may tax the income of national securities, provided it 
lay the same tax on the income of State securities. In other words, 
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the idea seems to be, that the best way to preserve the mutual independ- 
ence of our two governments is to make them mutually dependent. 

I can not imagine a greater firebrand than such a provision. It 
invites endless tax wars between State and Nation. We are all familiar 
with Marshall’s famous statement that the power to tax is the power 
to destroy. No mortal can say whether the State or the Nation would 
be most imperiled. In the past the Nation has almost invariably tri- 
umphed in contests with a State. This provision, even if not acted on by 
Congress after its insertion in the Constitution, would destroy the 
market for State and muncipal securities and prevent their issue in great 
emergencies for the most necessary purposes. The liability to taxation 
would have this effect, even though the right to tax was not exercised. 

Suppose that such an amendment had been in force at the time of 
the Galveston storm or the San Francisco earthquake. Could those 
cities have negotiated any bonds, except at ruinous rates of interest? 

But circumstances might arise in which the right of a State to tax 
the income of national securities would be equally disastrous. Suppose 
that we should become involved in a war which was unpopular in the 
wealthy States, or what might be called the creditor States. The obliga- 
tion to tax their State issues would have small effect with them in 
comparison with a national loan. The legislatures of such States could 
break up the sale of Government securities within their States by the 
imposition of a heavy tax on their income. 

This is no hypothetical case. It is a fact of history that the New 
England States were violently opposed to the War of 1812, which they 
called “Mr. Madison’s War,” and went to the verge of secession on its 
account. It is equally well known that many States were opposed to 
the Mexican War, which they looked upon as an attempt to extend 
the slave-holding area. In the World War it was stated in many news- 
papers that some of the States with large German populations were not 
in sympathy with the war. Whether the statement was true or not, I 
do not know; but the fact is that the State debts of Missouri and Wis- 
consin are small, and would not be considered if the right were given 
to tax Federal bonds. 

We can not say now whethcr the national debt will be paid off 
rapidly, as in the past, or not. If we branch into Government owner- 
ship, we know that it will not be. Where will the advocates of Gov- 
ernment ownership float the bonds which they will have to issue in 
payment of mines, railroads, or other properties which they classify 
under the name of Government utilities? 

If two sovereignties have a mutual power of mischief, history proves 
that they will exercise it. We have but to recall the tariff war be- 
tween New York, New Jersey, and Connecticut which contributed so 
largely to the adoption of the Constitution. 

Those States were bound together by the most sacred ties and had 
just emerged from a devastating war of six years’s duration which they 
had fought shoulder to shoulder. And yet the power of mutual mischief 
almost made them fly at each other’s throats. In view of this exper- 
ience, how can we wonder at the differences among the allies of the 
recent war? And how can we avoid the conclusion that such a measure 
as the one proposed may result in similar quarrels between the Nation 
and the separate States? 

My next objection is that such a measure would act as a preferen- 
tial tariff in favor of foreign securities and against our own. 

The foreign outlook may be discouraging, but it is hardly more so 
than at previous periods following long and destructive wars. It is 
but a matter of time, whether near or distant, before the principal 
European nations will get on their feet and resume their productive- 
ness. Their securities will pay high interest rates and will take much 
capital abroad which would remain at home if allowed the opportunity. 
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Our public securities, if taxable, would lose their attractiveness and, 
at least in part, their safety. 

My next objection is that it would discourage saving by the small 
investor. The financial strength of France, due to the desire of every 
peasant to own a few of the rentes, is well known. Our bonds should 
continue to be issued in small denominations as well as in large, and 
the people of limited means should be encouraged to purchase them and 
hold them for a rainy day. They are really contributing taxes indirectly, 
for the Government or State, as the case may be, gets its taxes in its 
saving of interest. To deny him this opportunity is to make him the vic- 
tim of “blue sky” promoters, for men of that class are not easily per- 
suaded to invest in industrial bonds or stocks, which are usually in de- 
nominations too large to be available. 

My next objection, and a most vital one, is that the proposed amend- 
ment makes no provision for primary and successive renewals of out- 
standing public obligations. 

It does provide only for “securities issued after the ratification of 
this article,” thereby, of course, excluding those now outstanding. But 
it would in terms cover renewals. 

To make renewals subject to tax would bankrupt half the cities in 
the United States. No growing city pays off its debt, but always ex- 
pects to renew it. I understand that the debt of New York City is over 
$1,500,000,000. To make its renewals subject to national taxation would 
involve a ruinous interest rate, for the possibility of taxation affects the 
marketability of bonds only less than the actual imposition of the tax. 

In the last few years the States have had the road-bond craze and 
the General Government, so far from discouraging it, has stimulated it 
by the bait of Federal appropriations. 

When pay day rolls around on those bonds, what rate of interest 
will the States have to pay for their renewals? 

My next objection is that it will not, in my judgment, result in 
driving money into industrial securities, as predicted by its advocates. 

The decline in the value of public utilities and industrial securities 
began before the late war and before the large increase in public securi- 
ties, State and National. It was due to hostile legislation. State and 
Federal, such as the creation of various boards and commissions with ex- 
tensive powers of regulation. Other illustrations are the employer lia- 
bility acts, the workmen’s compensation acts, the child labor laws, and 
the-many statutes regulating hours and methods of work. I do not mean 
to criticize this legislation, for I favored much of it. But its most 
ardent advocates can not deny that it has greatly increased the proportion 
of expenses to gross receipts and correspondingly diminished the re- 
turns from industrial investments. Another illustration of these grow- 
ing liabilities is the increased amounts of verdcts. I can remember when 
a verdict for $5,000 in a personal-injury case was thought a large one, 
even where the injury was serious. It should be our policy to encourage 
the formation of small corporations rather than large ones. That is 
a cardinal object of the Sherman Act; but a small corporation may be 
put out of business by some of these recent verdicts. 

Legislation can not drive capital into investments that it distrusts. 
It may be driven into lock boxes and old socks or into foreign channels, 
but that is the only result of such measures. 

We see this partially illustrated already. In spite of the fact that 
many of our industries are languishing, Dutch loans, Brazilian loans, 
Argentine loans, Swiss loans, and many others have been floated in this 
country and taken up by investors in preference to local bonds. The 
proposed amendment will aggravate matters by extending to our public 
securities the same distrust that is now felt for our corporate securities, 
thereby driving additional American capital abroad. 
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My next objection is that it would stimulate the spirit of intolerance 
and suspicion now so prevalent. 

The essentials of an ideal democracy are supposed to be liberty, 
equality, and fraternity. We have plenty of the two first, but the last 
seems to have disappeared. Our nerves are apparently on the raw, and 
no one is willing to credit the other with proper motives. 

This is forcibly illustrated in the history of public securities. During 
the drives to float the Government bonds the public buildings were 
plastered over with flaming posters urging upon those who could not go 
to the front that it was a patriotic duty to buy bonds, and banks were 
advised to extend special accommodation to those who had to borrow for 
the purpose. Mass meetings were called, speakers sent to all the theatres, 
and the influence of business organizations invoked. The tax exemption 
feature was specially stressed, and in this manner the Government placed 
its bonds at an interest rate that more than counterbalanced any tax 
receipts that otherwise might have been possible. 

The investor was a patriot until he parted with his money, but as 
soon as that found its way into the Government coffers he became a tax 
dodger. That is one of the mildest terms applied to him to-day. 

The trouble about legislation to-day is that it looks too much to the 
relief of some temporary inconvenience and too little to the permanent 
effect on our institutions. Excessive bond issues will gradually be self- 
corrective. The increased taxes resulting therefrom, the scandals 
frequently connected with their use, gradually build up a public spirit 
against them. The American public may be misled for a time, but their 
sober second thought can almost invariably be trusted. 

But an amendment to the Constitution counter to its whole theory 
of distribution of powers is not so easy to correct and the mischief spring- 
ing from it reaches far beyond the special occasion which prompted it. 

_ An amendment which originates in Congress and not in the State 
legislatures places the primary responsibility on Congress, which rep- 
resents the Nation in such case and is intended as a balance upon the 
State legislatures. It evades its own responsibility when it passes the 
amendment along to the State legislatures under the hope that they will 
assume the onus of voting it down. I sincerely hope that they will reject 
a proposition so fraught with peril. 


Yours truly, 
Rost. M. HUGHES. 


INDEX TO GENERAL LAWS, ETc. 


The Secretary is informed that the Index to the General Laws is 
practically all in the hands of the printer and, allowing time for printing 
and proofreading, will be ready for distribution some time in the summer. 

Those who practice in the district courts outside of Boston as well 
as those who practice in the Boston Municipal Court, may be interested 
to know that a pamphlet was printed in January, 1923, containing an 
“Abstract of Decisions on Practice” by the Appellate Division of that 
court during the past ten years in civil cases. This pamphlet is obtain- 
able at the clerk’s office. 
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ARBITRATION. 

For a good many years, business men in all parts of the 
world have been dissatisfied with the slow procedure of the 
established courts as a means of settling commercial and other 
disputes. This dissatisfaction has shown itself in several ways. 
Provisions for arbitration have been inserted in building con- 
tracts, in policies of insurance, and in other agreements in fre- 
quent use. The courts, however, have to a considerable extent 
nullified the effect of these provisions for arbitration by hold- 
ing that parties could not by agreement oust the courts of 
their jurisdiction and that parties are not bound by agree- 
ments for arbitration. 

In 1918 at the Conference of Bar Association delegates held 
at Cleveland under the auspices of the American Bar Associ- 
ation, a movement was started in favor of legislation by which 
agreements for arbitration should be made binding and 
machinery provided for making arbitration available as a 
means for settling speedily all kinds of disputes arising in 
business transactions. The matter was taken up by the New 
York Chamber of Commerce and the New York State Bar 
Association and a statute was drafted and introduced in the 
New York Legislature and was adopted (Chap. 275 of the 
Laws of 1920 of the State of New York, and Chap. 72 of the 
Consolidated Laws). 

In 1920 at the meeting of the American Bar Association in 
St. Louis, on motion of Mr. Boston, it was voted that the Com- 
mittee on Commerce, Trade and Commercial Law be in- 
structed to consider the matter of Arbitration and the prepa- 
ration of statutes to be adopted by the legislatures of the dif- 
ferent states and by the Congress of the United States. 

Meanwhile, a ease had been brought in New York to test 
the constitutionality of the New York Act. Julius Henry 
Cohen, Esq., of New York, counsel for the New York Chamber 
of Commerce, prepared a brief and the ease reached a final 
decision in March, 1921, in the Court of Appeals. 

The decision was in favor of the constitutionality of the act. 
The ease is entitled In re Berkovitz, 230 N. Y. 261. 

The Committee on Commerce, Trade and Commercial Law 
of the American Bar Association in 1921, Francis B. James, 
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Esq., being then Chairman of the Committee and Julius Henry 
Cohen, Esq., being one of the five members of the committee, 
prepared a tentative draft of a uniform state law on arbitra- 
tion and also a tentative draft of a federal statute on the same 
subject. The report of the committee was presented at the 
meeting of the American Bar Association in Cincinnati in 
August, 1921, and was approved and the Committee author- 
ized to continue its work on the subject. 

In 1922 the Chairman of the Committee was W. H. H. Piatt, 
Esq., the other four members being Julius Henry Cohen, How- 
ard H. Baldridge, Province M. Pogue and Hollis R. Bailey. 

A good deal of work was done on the matter of arbitration. 
The draft of a federal act and the draft of a Uniform State 
Law were both revised and improved. The Committee re- 
ceived valuable assistance from Prof. Samuel Williston and 
Mr. Charles L. Bernheimer, Chairman of the Committee on 
Arbitration of the New York Chamber of Commerce. A bill 
was introduced in Congress based on the Committee’s draft 
of a federal law. Secretary Hoover expressed himself as 
much interested in favor of the proposed legislation and sug- 
gested that the Committee prepare a draft of a treaty or con- 
vention to be negotiated with different nations, making agree- 
ments for arbitration and judgments based on awards enforce- 
able abroad as well as at home. 

The Committee acted upon this suggestion and prepared a 
draft of a treaty or convention on arbitration. 

It should be also noted that the National Conference of Com- 
missioners on Uniform State Laws at its meeting in August, 
1921, created a special committee to draft a uniform state law 
on arbitration. Owing to the death of the Chairman of this 
special committee, Mr. Alexander H. Robbins, a final report 
was not made. 

At the meeting of the American Bar Association in San 
Francisco in August, 1922, the Committee on Commerce, Trade 
and Commercial Law made its report to the Association. The 
draft of a federal law and also the draft of a treaty or conven- 
tion were approved and the draft of a uniform state law was 
sent to the National Conference of Commissioners on Uniform 
State Laws for the consideration of that body. 

A bill following the lines of the Committee’s draft was intro- 
duced in the New Jersey Legislature at the session of 1922 


: 
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and passed the Assembly but reached the Senate too late for 
enactment. 

In Europe the movement in favor of arbitration has been 
progressing with considerable rapidity. The British Govern- 
ment in 1916 cireulated a Parliamentary Bill to facilitate the 
reciprocal enforcement of judgments and awards through- 
out the United Kingdom and other parts of the British Em- 
pire. A committee was appointed by the Lord Chancellor to 
consider the subject and hearings were had and the Commit- 
tee has reported in favor of early action. 

In 1920 the International Chamber of Commerce was formed 
and established with its head offices in Paris. As one of its 
first activities, it created the International Court of Commer- 
cial Arbitration, under a three-fold scheme comprising,— 

(a) Conciliation. 

(b) Arbitration imposing disciplinary measures in coun- 
tries where awards are not enforceable through courts of law, 
and 


(ec) Arbitration in countries in which awards are recog- 
nized and enforeed. 


The British Section of the International Chamber of Com- 
merce, representing the Chambers of the United Kingdom, has 
recently passed the following resolution :— 


‘‘The British Section of the International Chamber of 
Commerce records its conviction that schemes A and B 
for conciliation and arbitration (where awards are not 
enforceable by law), submitted for their approval should 
be regarded as temporary expedients only to regulate the 
friendly adjustment of commercial differences between 
parties at variance pending the promotion by the Cham- 
ber of much-needed statutory legislation to unify and 
codify— 

(a) commercial law and arbitration; 

(b) the rules of evidence; and 

(c) for the enforcement of awards in all approved 
countries; and to the above end urges the Executive of 
the Chamber to collect and collate information from all 
commercial countries affecting commercial arbitration. 
and to seek the active co-operation of the International 
Secretariat of the League of Nations in the task of plac- 











58 


ing commercial arbitration upon a basis adequate to the 
requirements of the international world.’’ 


Correspondingly, the Economie Section of the Provisional 


Economie and Finance Committee of the League of Nations, 
in their Report of the 7th of May last, state: 


**On the proposal of Sir Hubert Llewellyn Smith, the 
Eeonomie Committee have examined the international 
position regarding arbitration clauses voluntarily inserted 
in commercial contracts, especially those between nation- 
als of different countries. 

‘‘This question has recently aequired great practical 
importance in view of certain judicial decisions. It has 
engaged the attention of the International Chamber of 
Commerce, and we understand that it is exciting much 
interest in the commercial world. 

‘‘The Committee recognize the great practical value of 
the arbitration clauses in avoiding litigation and promot- 
ing commercial honesty and are of the opinion that it is 
highly desirable to remove any obstacles which hinder 
the general recognition of their validity. “They recog- 
nize, however, the difficulties of a juridicial nature which 
are in the way of a general convention on the subject, and 
they find it necessary that a deeper study should be made 
of this question before the Committee can arrive at any 
definite proposal for an international agreement. 

‘*Tt therefore appears necessary to consider very care- 
fully with the aid of expert advice both the legal and 
commercial aspects of the question, and for this purpose 
the Economic Committee have decided to appoint a small 
Sub-Committee of Jurists and Commercial Experts. 
After considering the report of this Sub-Committee the 
Economie Committee hope to submit to the Council at 
the earliest possible moment a report containing definite 
proposals.’’ 


The Rules of the International Chamber drafted by S. G. 
Archibald (Canadian Bar) and by Signor R. Pozzi (Italian 
Bar) have been referred to Sir Frederick Pollock, K. C., for 
settlement; and a sub-committee of the International Cham- 
ber has been appointed to study: 
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(a) The enforcement of British awards throughout 
the British Empire. 

(b) The extension of this right by Treaty or Conven- 
tion to other countries. 

(ec) The like extension of the English Arbitration Act 
including, in particular, the recognition of written con- 
tracts to arbitrate future differences as valid, enforceable, 
and irrevocable. 

(d) Ditto. Sale of Goods Act. 

(e) The insurance against rejection of merchandise at 
the point of destination by the acceptance by the buyer 
of the obligation to examine his purchase and to super- 
vise its packing, through accredited agents in the locality 
where the purchase is made, or the merchandise is 
shipped. 

(f{) The authorization and instruction of Government 
representatives abroad, particularly Consular Officers, 
Commercial Attachés and Trade Commissioners to assist 
in the disposition of commercial disputes, when called 
upon. 

(g) The modification of the Spanish rule requiring 
that a clause compromissoire (agreement for reference) 
should be drawn up as a preliminary to arbitration not- 
withstanding the inclusion in the contract of sale of a 
clause referring questions of construction or performance 
to the arbitration of a specified Chamber of Commerce, or 
other trade organization. 

(h) The standardization of the rules of evidence. 

(i) The expediting of hearings and the publication of 
awards 

(j) The limitation of appeals. 

(k) The revision of forms of contract where altered 
conditions have rendered the enforcement of certain of 
their provisions inequitable. (N. B. . . . This pro- 
posal extends to the printed forms employed, and not to 
the revision of contracts between contracting parties. ) 

(1) Collaboration with the League of Nations to ad- 
vanee the above objects and to direct questionnaires to 
Government Departments, and to official and unofficial 
bodies generally, where needed to elicit information for 
collation. 
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In France there is now pending in the Senate a bill to mod- 
ify Article 1006 of the Code of Civil Procedure so as to reecog- 
nize the validity of agreements for arbitration. 

The writer is indebted to R. 8. Fraser, Esq., of London, for 
the information here given as to what is being done in Europe. 
Mr. Fraser presented a paper on Arbitration at the meeting 
of the International Law Association held at Buenos Aires, 
Argentine, in August, 1922, and the Association voted that 
each of the Branches of the Association be requested to appoint 
a special committee to further the enactment of suitable legis- 
lation in favor of Arbitration. 

The Committee for the American Branch will consist of 
Julius Henry Cohen, Arthur K. Kuhn and Hollis R. Bailey. 
Anyone interested can obtain from the Secretary of the Amer- 
ican Bar Association printed copies of the reports of the Com- 
mittee on Commerce, Trade and Commercial Law showing the 
acts which have been drafted and the form of treaty recom- 
mended. 

The Secretary of the National Conference of Commissioners 
on Uniform State Laws, Professor G. G. Bogert, of Cornell 
University, Ithaca, New York, can furnish information as to 
the work of the special committee on Arbitration. 

Since the meeting of the American Bar Association, the 
New York Chamber of Commerce has expressed its approval 
of the action of the American Bar Association taken at San 
Francisco in August, 1922. 

The Chambers of Commerce in South America are also very 
much interested in favor of arbitration, and before very long 
the courts are likely to be relieved of a considerable amount 
of work which has heretofore devolved upon them. 


Ho.uis R. BAILEY. 


Note. 
A SuGGESTION From DEAN Powunp. 


Thus far, the movement for arbitration has not attracted 
much attention in Massachusetts. The newspapers have re- 
cently reported a movement, however, in which Mr. Charles 
M. Schwab is to take a prominent part, in favor of arbitration 
in business eases, and presumably this movement may extend 
to Massachusetts. 
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The foregoing article was submitted to Dean Pound for 
comment and, while he was too busy with other matters to 
write anything on the subject, he made the following sugges- 
tion: 

‘‘Without prejudice to the movement to encourage arbitra- 
tion may I suggest that we ought to consider its implications 
in connection with the movement for transfer of jurisdiction 
to administrative commissions, largely manned by laymen, 
which has been going on throughout the United States for a 
long time. Do not such movements testify not merely to the 
inadequacy of our judicial organization and especially of the 
organization of the administrative side of judicial justice, to 
the demands of today, but also to a certain lack of constructive 
ability on the part of the legal profession? If the tendency 
to remove matters heretofore entrusted to the courts from 
judicial cognizance and entrust them to lay decision goes much 
further it will be difficult presently to maintain our traditional 
ideal of justice according to law. The habitual inertia of the 
legal profession, if persisted in, will but put us at the mercy 
of the well meant but misdirected activities of impatient lay- 
men.’’ 


REPORT OF SUBCOMMITTEE ON DECLARATORY 
JUDGMENTS. 
Fepruary 12, 1923. 


To the Members of the Executive Committee of the Massachu- 
setts Bar Association— 

At the last meeting of the Executive Committee, it was 
voted that the president appoint a subcommittee of three to 
consider the subject of declaratory judgments, two proposals 
for which are now pending before the legislature, one recom- 
mended by the Judicature Commission and the other by the 
National Conference of Commissioners on Uniform State 
Laws. The subcommittee was requested to report its judg- 
ment either at a meeting or in writing for the consideration 
of the full committee in order to ascertain their views. The 
president appointed the undersigned as members of the sub- 
committee. 


After consideration of the subject and of the two drafts 
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before the legislature, we have come to the following con- 
clusions : 


We believe there are now, as there always have been, a cer- 
tain number of eases in which it would be less expensive and 
better in many ways for the parties and for the public if such 
procedure existed for the determination of disputed questions 
before they reach the question of damage and that their 
determination by declaratory judgment would eliminate 
the necessity in most cases of any trial as to damages at all. 
Every experienced lawyer knows that in some cases the ques- 
tion of damages is the most serious part of a case so far as 
the time and expense of trial are concerned. Procedure which 
may eliminate the necessity of trying out damages, therefore, 
seems advisable. How many eases there are in which such 
procedure is really desirable, it is impossible to say and can 
only be found out by providing the machinery. 

The committee is unanimous in recommending the proced- 
ure in cases in which all parties consent. Mr. Blodgett be- 
lieves that the act should go a little further and provide that 
a ease may be instituted by one or more parties ‘‘by leave of 
court’’ after a preliminary hearing, if all parties do not con- 
sent. He believes that this procedure will eventually save 
time and trouble, both for the courts and parties, and that 
the interests of justice will require a somewhat broader field 
for the application of this procedure than is opened by the 
requirement of consent of all parties. On the other hand, 
he believes that the plan, even as restricted by the require- 
ment of such consent, will be a distinet step in advance. 

Mr. Palfrey, while appreciating the force of Mr. Blod- 
gett’s suggestion, believes that to take that further step at 
this time would involve the risk, the extent of which it is im- 
possible to measure in advance, of inviting litigation and in- 
terrupting the normal course of commercial dealings between 
parties at the hands of one of the parties who secks to utilize 
the new machinery for the purpose of obtaining a virtual 
moratorium, or whose counsel is unwilling to assume ordinary 
responsibility and give definite advice. He is not satisfied at 
this time that leave of court in the exercise of a judicial dis- 
cretion is a sufficient safeguard. Neither is he satisfied at this 
time that it is wise to make the exercise of jurisdiction by the 
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courts dependent upon so wide a discretion. Jurisdiction, 
if given to the courts, should in his opinion be capable of 
being invoked as of right, provided a case is made out accord- 
ing to principles stated with some degree of certainty. The 
difficulty of stating principles with sufficient certainty, and 
at the same time sufficiently safeguarding the business inter- 
ests of a non-assenting party, lead him to doubt the desir- 
ability at this time of conferring the new jurisdiction upon 
the courts except at the request of both parties. Both parties 
uniting may well be given the right to invoke the jurisdiction 
on showing a ease according to the principles laid down in 
the bill recommended in the report of the judicature com- 
mission. But he does not believe that any further risk should 
be run in the way of invitation to litigation or interference 
with business until the operation of the more restricted plan 
is ascertained. 

Mr. Grinnell, while agreeing with Mr. Blodgett’s predic- 
tion as to the probable future development and effect of this 
machinery, agrees with Mr. Palfrey that it is advisable to be- 
gin gradually with the more restricted act which offers the 
opportunity, peculiarly desirable in these days, of foreing 
the parties under reasonable rules, which the court can work 
out, to define their issues specifically by agreement before 
bothering the court. 

The majority of the committee, therefore, is of the opinion 
_that that is as far as it is advisable to go at the present time. 
After we have found from experience how the machinery 
thus limited, works in practice, the question can be consid- 
ered whether or not it is advisable to take a further step of 
providing that the machinery may be set in motion by one or 
more of the parties without the consent of all. 

The committee is unanimous in believing that such a pro- 
ceeding so far as it goes, holds out practical inducements to 
parties who really wish to have their cases decided, to relieve 
the courts of many protracted, complicated, and expensive 
issues. For this purpose, we believe the draft of the Judica- 
ture Commission, as drawn by Judge Sheldon and the other 
members of that commission, to furnish the best form with 
which to begin in Massachusetts. The committee is unanimous 
in believing that the Uniform Declaratory Judgment Act, 
recommended by the National Conference, is so drawn as to 
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add to the burden of our courts an uncertain amount of un- 
digested business which should not be invited at this time. 

We, therefore, recommend that the Executive Committee 
approve the following act, which is the act recommended by 
the Judicature Commission with the addition of the words 
in italics. Mr. Blodgett recommends also the additional words 
in brackets: 


AN ACT to establish Procedure for Declaratory Judg- 
ments. 

Section three of chapter two hundred and fourteen of 
the General Laws is hereby amended by adding at the 
end thereof the following: (11) Equitable actions to obtain 
declaratory relief, in which it shall be no objection to 
the maintenance of such an action that no consequential 
relief is sought or can be granted, if it appears that sub- 
stantial doubt exists as to the alleged rights or duties of 
parties, that an actual controversy has arisen as to such 
rights or duties which cannot be settled in any pending 
suit, and that either public or private interests will be 
materially promoted by a declaration of right or duty 
in advance of any actual or threatened invasion of right 
or default in duty and that the action is instituted by 
consent of all parties [or by leave of Court]. The judg- 
ment rendered in such an action shall bind all parties 
thereto and be conclusive as to the rights and duties in- 
volved. 

JOHN G. PALFREY, 
Epwarp E. B.Lopcert, 
F. W. GRINNELL. 


This report was submitted by mail to the Executive Com- 
mittee and to the Committee on Legislation and a majority 
of each committee expressed itself in favor of the plan as re- 
stricted by the subcommittee to begin with. Some, however, 
favored the addition of the clause in brackets recommended 
by Mr. Blodgett. 


ParTIAL List OF REFERENCES ABOUT DECLARATORY JUDGMENTS. 
Massachusetts Law Quarterly for May, 1919, pp. 250-258, 
containing draft act and explanatory notes proposed by the 
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American Judicature Society with references to English 
eases under the English rules, which was reprinted from 
Bulletin XIV of the American Judicature Society Journal. 

Professor Borchard’s first articles in the Yale Law Review 
for November and December, 1918, also reprinted in pamphlet 
form. 

Article by W. F. Dodd in the American Bar Journal for 
November, 1920, pp. 145-147, on the Michigan judgment. 

Article in the American Bar Association Journal for No- 
vember, 1921, p. 618, referring to the decision of the Supreme 
Court of Kansas upholding the declaratory statute of Kansas. 

Paper by Frank K. Dunn of Illinois on ‘‘The Declaratory 
Judgment’’ read before the American Bar Association in 
1920. Reports, Vol. XLV, pp. 383-394, and the report of the 
Committee on Jurisprudence and Law Reform of the same 
year, pp. 260-263 of that report, and the statement by Judge 
Hughes annexed to the report on pp. 266-268, explaining the 
opinion in Muskrat v. U. 8. 219, U. S. 346. 

Professor Borchard’s article in the Harvard Law Review 
for May, 1921, in which the draft of the Massachusetts Judi- 
‘ature Commission is criticized as too restricted (see note, p. 
700). 

The report of the Massachusetts Judicature Commission, 
pp. 113-115, and the draft acts and discussion in the Massa- 
chusetts Law Quarterly for December, 1922, p. 99. 

Report of American Bar Association Committee on Juris- 
prudence and Law Reform for 1922. (Reports of American 
Bar Association, Vol. XLVII.) 
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SHALL CONGRESS TAKE OVER POWERS OF 
SUPREME COURT? 

RECENT PRoposALS MAKE QUESTION VITAL AT THE MOMENT— 
CHARGES OF UsurPATION ARE ‘‘OLD SturFr’’—THE His- 
ToRY AND PURPOSE OF THE CouRTsS Nor GENERALLY UN- 
DERSTOOD. 

Reprinted from the Boston Sunday Globe, Feb. 11, 1923. 

The newspapers report that Senator Borah has just intro- 
duced a bill in Congress to provide that acts of Congress shall 
not be declared unconstitutional by the Supreme Court of the 
United States unless seven out of the nine judges concur. 

Congressman Frear of Wisconsin, the State of Senator 
LaFollette, has proposed a Constitutional amendment to give 
Congress the power to determine how many members of the 
Supreme Court shall join in decisions declaring laws uncon- 
stitutional, to provide for the reeall of judges without im- 
peachment, or to review and set aside decisions by a vote of 
two-thirds of both houses. 

Senator LaFollette also has recently proposed that if the 
Supreme Court holds an act unconstitutional Congress shall 
have the power to pass it again and, if it is so passed, that it 
shall be considered Constitutional in spite of the decision of 
the court. 

All the people of New England and of the country generally 
are seriously concerned in these proposals. Many laymen and 
some lawyers from time to time express sympathy with one 
proposal or the other; but have they thought the matter out 
as a practical proposition which they wish to adopt in the 
government of their country ? 

It is a time for straight thinking on these subjects. One 
of the dangers of the enthusiastic movement to centralize 
power in Washington in the hands of Congress and the sur- 
rounding bureaucrats is that individuals will not think so 
hard or so close to human nature as they have in this country 
during the past century. 


SUPREME COURT HISTORY 


In the first place, taking Senator LaFollette’s proposal, I 
will call attention to certain passages from a striking address, 
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by Hon. Charles Warren, delivered at the meeting of the Mas- 
sachusetts Bar Association at Salem on Oct. 14, 1922, entitled, 
‘‘The Early History of the Supreme Court of the United 
States in Connection With Modern Attacks on the Judiciary.’’ 
(Mass. Law QUARTERLY, December, 1922). 

Mr. Warren is the author of the recently published book, 
‘*The Supreme Court in United States History,’’ which I have 
no hesitation in saying is one of the most valuable contribu- 
tions to American history that has been made in many years. 
Every citizen who takes the trouble to read it and think about 
it—who follows the story of the way in which that court, ac- 
cepting at once its heavy responsibilties upon its organization, 
has survived the storms of political and personal abuse and has 
developed during 130 years into the most respected judicial 
tribunal in the world—will get a better sense of perspective in 
regard to the nature of his Government and the principles 
upon which it was founded and has been maintained. 

The story told by Mr. Warren and told in the quoted words 
of the press writers and members of Congress and others ever 
since 1790 shows that, ‘‘ Whenever the court’s opinion has dif- 
fered from the views held by any important section or class in 
the community, a blast of invective and opprobrium has en- 
sued.”’ 


CHARGES OF USURPATION 
From time to time during this whole period there have been 


charges that the court has ‘‘usurped’’ power in regard to the 


unconstitutional legislation. The same type of assault on 
the court appeared successfully in 1821, 1833, 1857, 1868, 
1885, 1896 and 1905. It is what is known in American slang 
as ‘‘old stuff.’’ 

It is charged today as a matter of history that the court 
was not intended to have this power, but, as Mr. Warren 
points out, the judges began to exercise it as early as 1792 and, 
instead of being attacked for it, they received general popular 
support in the press, even from the most violent anti-Federal- 
ist papers. A little later, in 1799, when the court sustained 
the constitutionality of the Alien and Sedition laws, which 
were regarded by the Jeffersonians as detestable Federalist 
measures, the court was attacked, not because it held an act 
of Congress invalid, but because it failed to do so. 
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In other words, the general opinion which has survived all 
the political storms since the court was created, regardless of 
party, has been that it is not a question of the power of the 
courts, but it is a question of the responsible duty of the 
courts to protect the American people fairly and impartially 
against aggressions, whether of Congress, of the Executive, of 
the States, groups or ‘‘bloes” or of individuals. 


MR. WARREN’S QUESTIONS 
As to Senator LaFollette’s proposal, Mr. Warren asks the 
following questions, which I submit for the serious consider- 
ation of every reader of this paper: 


** As to the first plan—a right in Congress to reénact 
laws held invalid by the court—it might be well for the 
radicals who urge this change to consider whether they 
are willing to trust Congress with the uncontrolled power 
over freedom of speech, freedom of the press and free- 
dom of religion; with uncontrolled power to abolish right 
of habeas corpus, with uncontrolled power to take the 
eitizen’s life and liberty without any restraint, with 
unlimited power to set up military tribunals in times of 
peace, or in times of war even where the civil courts are 
functioning. Do men and women in this country have 
such implicit trust in the absolute correctness and justice 
of every Act of Congress that they are willing to let it 
legislate at its own sweet will, unfettered by any bounds 
of a written Constitution or by any restraifing hand of 
a Federal Judiciary sworn to uphold the Constitution? 

‘Is the temporary majority in any particular Congress 
always just in its views and actions, or truly representa- 
tive of the wishes, rights and liberties of the people? 

‘‘Labor and its representatives may well ponder the 
very suggestive words of Senator McCumber, in the de- 
bate over the Clayton Act, Aug. 13, 1914: 

‘‘There are no people in this country who are more 
deeply concerned in maintaining the constitutional power 
of the courts than are our laboring people. Paralyze the 
arm of the court and a tyrannical power will take its 
place in the future as it has always taken its place in 
the past, and the laboring man ought to know that 
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tyranny always ranges itself on the side of wealth and 
power. Let every laboring man pause before he strikes 
the protector of his own liberties.”’ 


THE BORAH-FREAR PROPOSALS 


Coming now to the proposal of Senator Borah and Con- 
gressman Frear that no act of Congress should be declared 
unconstitutional unless seven, or two-thirds, or some other 
number greater than a majority, of the judges shall concur— 
this is not new either in Washington or Massachusetts. Does 
it occur to people that this undertakes to take the judicial 
power out of the hands of a majority and place it in the hands 
of a minority? 

The whole subject was thoroughly debated in the Massa- 
chusetts Constitutional Convention of 1917. It was effec- 
tually disposed of by John W. McAnarney, with his char- 
acteristic foree in debate, when in speaking of the plan to 
require concurrence of six out of seven of the Supreme Ju- 
dicial Court of Massachusetts, he said: 


‘Stripped of all verbiage this amendment proposes 
that a minority of two may prevent the Supreme Ju- 
dicial Court from declaring a statute unconstitutional. 
If that be so, that in effect is giving a minority of two 
the power to declare a statute constitutional. That would 
be unique.’’ (Debates, vol. I, 456.) 


Further on he referred to the argument that decisions sup- 
ported by a majority of four in a court of seven give the 
power to declare acts unconstitutional to one man. He said: 


‘*It is not stating it correctly to say that it is a decision 
of one man that declares an act unconstitutional. It is 
not the decision of one man; it is the decision of one 
judge and three other judges. It is the decision of four 


bi) 


men. ...’’ (Debates, vol. I, 507.) 


NOT ONE, BUT FIVE 

So in the Supreme Court of the United States, which con- 
sists of nine men, in the ease of a decision by a majority of 
one, it is not one judge who decides; it is five judges. 

Do citizens believe they would be better satisfied or that 
there would be less complaint and friction if Congress had 
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authority to put into effect any law which it should choose 
when a majority of the Supreme Court, under the most press- 
ing sense of responsibility that ean be created by human 
beings, has declared its considered opinion that the act vio- 
lates the Constitution? I do not believe that such a situation 
will appeal to the common sense of the American people. 

That the Supreme Court of the United States and every 
other court in the country may oceasionally be mistaken, 
there is no occasion to deny. Every man or body of men is 
bound to make mistakes sometimes, but the charge of usurpa- 
tion of power by the courts in the decision of such questions is 
a mistaken one. As already stated, it is not a question of 
power. It is a question of duty. 

This should be thoroughly understood in Massachusetts, 
of all places, because it was in Massachusetts that the great 
conception of this duty was first effectively announced to the 
American people by James Otis in the Old State House in 
his argument against the Writs of Assistance in 1761 and in 
his subsequent pamphlets. During the 15 or 20 years after 
Otis’ speech, his ideas spread and, when the Massachusetts 
Constitution was framed in 1780, the last sentence in that doe- 
ument contained the provision that the Constitution should 
be ‘‘a part of the laws of the land; and printed copies thereof 
shall be prefixed to the book containing the laws of this Com- 
monwealth in all future editions of the said laws.’’ This sen- 
tence means that it is the duty of every judge in Massachu- 
setts to read the Constitution before he reads a word of any 
statute.* 

DUTY OF COURT RECOGNIZED 

Thus in Massachusetts the duty of the court not only exists 
because of the nature of the Constitutional Government estab- 
lished, but this duty is expressly recognized in the words just 
quoted. It is the duty of the court to apply the Constitution 
directly as law. 

The conception and guarded development of this duty in 
practice is the special contribution of the United States to 
the science of government. It was to establish this duty 


iS 
a judicial duty that Thomas Allen and the ‘‘ Berkshire Con- 
stitutionalists’’ refused to allow the court to sit in Berkshire 


as 


* For an early judicial statement of the same principie 


n Virginia by 
Chancellor Wythe, teacher of John Marshall, see Com. v. Catron (4 Call. 5). 














71 


County after the Revolution until a Constitution had been 
adopted as the ‘‘basis and ground-work of legislation.’’ 

The level-headed men in Berkshire County had thought 
about human nature enough to fear an unrestrained Legisla- 
ture sitting at Boston as they feared George III and as we 
may well fear an unrestrained Congress in Washington, and 
they said in a petition for a convention in 1776, ‘‘Let it not 
be said by future posterity that in this great . . . contest we 
made ne provision against tyranny among ourselves.’’ 

The Supreme Judicial Court began at once to perform this 
duty in 1783 when Chief Justice Cushing charged the jury 
that slavery could not exist in Massachusetts since the adop- 
tion of the first article of the Bill of Rights. Slavery had 
existed in Massachusetts before that time. Slaves were ad- 
vertised for sale in the papers in Massachusetts while the 
Constitutional convention was in session, and the institution 
of slavery, while it had never been specifically enacted, had 
been recognized. 

Thus slavery was ended in Massachusetts by the application 
of the Constitution directly as law by the court before the 
Legislature had agreed or dared to act in the matter. If 
Senator LaFollette’s plan were adopted in Massachusetts, the 
Legislature would have the power to re-establish slavery in 
spite of the decision of the court in 1783. Does anybody 
believe that the Massachusetts Legislature should be given 
that power? If not, does anybody believe that the Congress 
of the United States should be given the power to do any- 
thing it pleases in the face of the responsible decision of a 
majority of the justices of the Supreme Court of the United 
States? We should consider the matter, free from prejudice 
because of this, that or the other decision of a court. A 
question of Constitutional law is decided by a court in the 
same way that it decides any other question of law. 

Do you want to pick out one kind of law question and say, 
‘‘This question shall be decided by a minority of the court 
while every other question shall be decided by a majority ?’’ 


PREPARATION OF STATUTES 

Every experienced man knows, and those who have served 
in the Legislature know it better than any one else, that in 
the preparation of statutes upon many subjects not only is 














it difficult to weigh the constitutionality of every provision, 
but, in many matters over which there is vigorous controversy, 
the final language of the statute is often the result of a com- 
promise, sometimes influenced by political and sometimes by 
other reasons. 

We all know, also, that it is very common—and it is per- 
fectly natural—that legislators vote to pass a bill with the 
expectation of leaving it to the court to decide what the 
statute means and whether or not the statute is constitutional. 
The court renders very great assistance, both to the legislators 
and the people, in performing this duty because the court is 
obliged to decide questions which other men either cannot, or 
do not dare to, decide. The Supreme Court is the last tri- 
bunal to which anybody ean ‘‘pass the buck’’ and it is their 
business when such questions are passed to them to face them 
like men and decide them. The fact that judges sometimes 
disagree is no more surprising than that men disagree in 
regard to a great many matters outside of courts. 


WHY LAW IS COMPLEX 

Many laymen, when they read of majority decisions of 5 
to 4, probably wonder why it is that a court of nine judges 
cannot always agree on such questions, and whether law is 
getting too complicated for anybody to understand it. But 
they should remember that much of the complication in the 
law today arises not so much from the decisions of the courts 
as from the complex problems of modern life and the over- 
whelming multitude of statutes which are passed by Congress 
or by the State Legislatures. We all know that the American 
people have a sort of ‘‘ Legislative mania’’ and everybody is 
asking Congress to pass statutes on every conceivable subject, 
the meaning of which nobody knows and the enforcement of 
which is impossible because life is too short. 

Do we want to trust Congress, which passes all these stat- 
utes without knowing what they mean, to be the final judges 
as to their meaning and constitutionality? In the midst of 
all this welter of legislation is it not really astonishing that 
our courts have been able to serve us with so much common 
sense and clear thinking during a period of 130 years so that 
their judgments have, on the whole, satisfied the community 
ot their fairness and soundness ? 
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NUMBERS NOT IMPORTANT 

People attribute too much importance to mere numbers, but 
in the history of a court and its administration of the law, the 
mere number of judges who agree is not the fact of ourstand- 
ing importance. It is the relative soundness of the reasoning 
and judgment of the majority. During much of the time 
when the Supreme Judicial Court of Massachusetts made its 
great reputation throughout the country, when Chief Justice 
Shaw presided over it, the whole court consisted of five judges 
and during part of that time there were only four judges. 
The number of judges has increased as the amount of work 
has inereased, but the importance of the questions decided is 
no greater today than it was then. 

The story told in Mr. Warren’s book shows that the at- 
tacks on the Supreme Court of the United States in the past 
have been no more vehement because of majority opinions 
than they have been when the court was unanimous. The 
real reason for the attacks was not so much dissatisfaction 
with the number of judges who decided as it was the resent- 
ment against the court because it dared to make the decision. 


THE NEED OF JUDGES 
It is not uncommon for some laymen to seriously picture the 
judges of the Supreme Court as old gentlemen who sit around 
a table thinking ‘‘with gratification at their power.’’ But, 
do you really believe that represents the typical attitude of 
American judges? James Otis said, in one of his pamphlets: 


‘‘The end of government being the good of mankind 


points out its great duties . . . Men eannot live apart or 
independent of each other . . . and yet they cannot live 


together without contests. These contests require some 
arbitrator to determine them. The necessity of a com- 
mon, indifferent, and impartial judge makes all men seek 
one.”’ 


Would you rather have Congress, torn by its political bat- 
tles, occupied with all the problems of legislation, as the ulti- 
mate judge of constitutional questions affecting your rights, 
or would you rather have the judges of the Supreme Court 
of the United States, whose sworn duty it is to administer 
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justice and decide questions fairly and impartially to the best 
of their ability and judgment? 

If any man has ever done his duty and been criticised for 
it or if he can imagine a man in such a position, let him be 
fair-minded enough to remember that the judiciary is, and 
always has been, the weakest of the departments of govern- 
ment politically because men in all other positions of public 
office can defend themselves against attack. The judges on 
the other hand, except in very unusual cases, must do their 
duty and trust to the judgment and fairness of the commu- 
nity to support their decisions. 


ATTACKS ON THE COURT 

In this connection I will quote some sentences from two 
of the most distinguished judges that Massachusetts has con- 
tributed to the Supreme Court of the United States, Joseph 
Story and Oliver Wendell Holmes. 

In the midst of the attacks on the court in 1882, Judge 
Story wrote, in a letter to a friend: 


‘‘The truth is, that the judiciary in our country 
must always be open to attack from all quarters 
For the judges of the Supreme Court there is but one 
course to pursue. That is to do their duty firmly and 
honestly, according to their best judgments . . . I be- 
lieve the court will be resolute, and will be driven from 
its course only when driven from the seat of justice.’’ 


In an address delivered by Judge Holmes in 1913, he said: 


‘*Doubts are expressed that go to our very being. Not 
only are we told that when Marshall pronounced an act 
of Congress unconstitutional he usurped a power that 
the Constitution did not give, but we are told that we are 
the representatives of a class—a tool of the money power. 
I get letters, not always anonymous, intimating that we 
are corrupt. And, gentlemen, I admit that it makes my 
heart ache. It is very painful, when one spends all the 
energies of one’s soul in trying to do good work, with no 
thought but that of solving a problem according to the 
rules by which one is bound, to know that many see 
sinister motives and would be glad of evidence that one 




















was consciously bad. But we must take such things 
philosophically and try to see what we can learn from 
hatred and distrust.’’ 


Would you rather have your constitutional rights and 
those of your State decided by judges who do their work in 
that spirit and state the reasons for their judgment, or by 
Congress with its ‘‘bloes’’ and factions and direct or indirect 
political influences pulling and hauling in every direction? 


F. W. GRINNELL. 


WHY DEFENDANTS REMOVE CIVIL CAUSES. 
(The following Communication has been received by the Editor.) 

sy the law of 1912 which, for the Boston Municipal Court 
alone, supplanted the former system of general appeal in 
civil cases with one of removal to a jury court immediately 
upon entry, the required conditions of removal are, an entry 
fee of three dollars for the Superior Court, an affidavit by 
counsel of existence of jury issues, and a bond for costs in the 
penal sum of $100. The first two requirements are main- 
tained, but the last is omitted in the act of 1922, which ex- 
tends to all the other district courts in the state the system 
of elective removal before trial. Such difference in require- 
ments doubtless will not, and clearly should not, endure. <A 
correct understanding of the manner in which the removal 
system has operated for the past decade in the Boston Muni- 
cipal Court is the best guaranty of intelligent harmonizing 
of the variation in requirements. 

Apart from delays due to engagements of counsel, a trial 
can be foreed in the Boston court within two weeks of entry day 
during the whole year, except during the summer suspension 
of civil trials, from about June 20 until about September 20. 
This suspension period gives defendants who desire delay and 
who, instead of removal, merely file an answer in the muni- 
cipal court, a breathing spell of at least three months. During 
the rest of the year judgment can be delayed only by removal. 
The following table shows the percentage of removals to en- 
tries for the two periods, of six weeks each, immediately pre- 
ceding and following the time in June, usually about June 10, 
at which delay without removal becomes possible: 
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The inference is plain that the motive for removal in at 
least two cases out of three is a desire for delay, which, so 
far as the system of legal machinery permits it, works an in- 
justice to plaintiffs. The fact that attorneys will yield to 
the importunities of clients and make the required certificate 
proves that the conscience of the bar is a weak barrier against 
perversion of the proper purpose of the removal provision. It ao bd 
is too early to state with accuracy how much the percentage 
of removals under the act of 1922 will exceed that in the Bos- 
ton court. That there will be a substantial excess is a safe 
prediction. 

Unless sense is to be replaced by sentiment, the obvious 
thing seems to be to put up some further safeguards against 
abuse of the jury privilege. Free access to a jury is somewhat 
like free speech; it can be left so free that it becomes a nuis- 
anee. The jury trial is the big expense item in the judicial 
budget. It is the jury trial which keeps the superior court 
perpetually behind schedule, and the more behind it is, the 
greater the temptation to a defendant who lacks a defence T 
to claim a jury trial. 

Various plans may be suggested which will operate in 
greater or less degree to separate the genuine jury claim from 
the fraudulent. The present bond requirement should not be 
dropped until the returns are in under the 1922 act. The 
‘*Delays Commission’’ of 1909 recommended a bond of $200, 
applicable to any judgment recovered, in removed cases, and a 


fee of $10 for any jury claim. Such requirements might 
y Jur | 














better have been coupled with a provision for their remission 


by the court in any case upon cause shown, that no just 
ground should exist for any complaint that poverty had de- 
barred a litigant from his constitutional rights. It is of in- 
terest, however, to note in this connection, that applications 
for relief under that clause of the 1912 act which enables the 
court to dispense with the bond requirement are practically 
nil. 

A better method than fees or security would appear to be 
to require fuller disclosure of the facts upon which the jury 
claim rests, and since a mere certificate of the attorney that a 
jury issue exists has proved largely non-dependable, the affi- 
davit of the defendant himself is no unreasonable require- 
ment. And such affidavit should not be general, but should 
be required to stand upon specifie facts. A defendant who 
demands the most expensive form of trial that the public 
‘an supply him cannot fairly object to a requirement that he 
shall purge himself of any suspicion that his demand rests 
only on a desire to delay his adversary. Every lawyer knows 
how little the general denial, as now used in pleading, clarifies 
issues for trial, or gives notice of the nature of an intended 
defence. The judges of the district courts, in preparing their 
‘*small elaims’’ rules, forbade the use of the general denial, 
and required a defendant to state precisely why he was not 
indebted as alleged. It has cleared the atmosphere wonder- 
fully. 

Most of the cases brought in the district courts are contract 
eases. In these, specification of defence is easy. A defendant 
removing the case can and should be compelled to give it, and 
the court should have power to punish evasiveness by forbid- 
ding removal. 


New York Session LAWS. 


The Editor is informed that the New York State Library 
has a large number of duplicate volumes of the New York 
Session Laws from 1840 to date which it will sell in sets or 
by odd volumes at nominal prices on application to The Di- 
rector of the New York State Library, Albany, N. Y. 














STATISTICS AND SUCCESSIONS. 





Superior Court. 
To January 1, 1923. 
(By a Member of the Court.) 
CONCLUSIONS. 

Total appointees to court to Jan. 1, 1923, 96. ti 

Average age at confirmation, 48.71 years. ¢ 

Over 60 at confirmation—Allen, C. J., 61.78 years; Aldrich, 

J., 60.21 years. 

Under 40 at confirmation—Russell, J., 33.64 years; Cor- 
coran, J., 38.95 years; Brigham, J., 39.65 years; N. P. Brown, 
J., 39.79 years. 

Average age at confirmation cf ten original justices, 46.85 
years; oldest 61.78 years, youngest 33.64 years. 

Average age at confirmation of thirty justices holding office 
Jan. 1, 1923, 48.41 years; oldest 59.65 years, youngest 39.79 - 
years. 

Average age on Jan. 1, 1923, of thirty justices then holding 
office, 56.63 years; oldest 74.78 years, youngest 42.35 years. 

Former justices living on Jan. 1, 1923, 14; on Supreme 
Judicial Court, Braley, Pierce, DeCourey, Crosby, Jenney 
and Carroll, JJ.; retired or resigned, Aiken, C. J., Fessenden, 
Sheldon, Stevens, Fox, Harris, Chase and Shaw, JJ. 

Former justices deceased prior to Jan. 1, 1923, 52. Average 
age of deceased justices at confirmation, 49.19 years; at death, 
67.31 years. Average term of life after confirmation, 18.12 
years. 

Justices, or former justices now on Supreme Judicial Court, 
aged 70 or more on Jan. 1, 1923, 5. Retired justices aged 70 
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or more on Jan. 1, 1923, 5, of whom 2 are aged 75 or more. 
Justices deceased prior to Jan. 1, 1923, who attained the 
age of 70 years, 21; of these, 13 attained the age of 75 years; 


and of the thirteen, 4 attained the age of 80 years. 


DETAILS. 
The figures given are, in order, (1) the date and place of 
birth, (2) the dates respectively of confirmation and qualifica- 
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tion, and the age at time of confirmation, and (3) the date 
of death and the age at time of death. 

The date of ceasing to hold office, otherwise than by death, 
is not given. It can readily be estimated by reference to the 
date of confirmation of the successor. 

The annual Acts and Resolves and Manuals of the General 
Court do not always show the seniority among the justices 
recognized by the court itself. In eases of conflict the 
seniority recognized by the court has been followed. The 
present practice, when justices qualify on the same day, is to 
treat the elder as the senior. The order of the original 
justices appointed in 1859 is given as printed in contemporary 
Acts and Resolves and Manuals of the General Court; it is 


diffieult to discover the basis for that order. 


No. 1. 


Chief Justice. 
St. 1859 c. 196. 
CHARLES ALLEN of Worcester. 
August 9, 1797, at Worcester. 
May 19, July 1, 1859. 61.78 
August 6, 1869. 71.99 
SETH AMES of Boston. 
April 19, 1805, at Dedham. 


April 9, 9, 1867. 61.97 
August 15, 1881. 76.32 
LINCOLN FLAGG BRIGHAM of 
Salem. 
October 4, 1819, at Cam- 
bridge. 
January 28, 29, 1869. 49.32 
February 27, 1895. 75.40 


ALBERT MASON of Brookline. 
November 7, 1836, at Middle- 


boro. 
September 10,138, 1890. 53.84 
January 2, 1905. 68.15 
JOHN ADAMS AIKEN of Green- 

field. 
September 16, 1850, at Green- 

field. 


January 18, 18, 1905. 54.34 


WALTER PERLEY HALL of Fitch- 


burg. 

May 9, 1867, in New Hamp- 
shire. 

May 17, 17, 1922. 55.02 


No. 2. 
St. 1859 c. 196. 
JULIUS ROCKWELL of Lenox. 


April 26, 1805, in Connecticut. 
May 19, June 15,1859. 54.06 


May 19, 1888. 83.06 
JUSTIN DEWEY of Great Bar- 
rington. 


June 12, 1836, at Alford. 
October 20, 25, 1886. 50.35 
March 16, 1900. 63.75 


EDWARD PETER PIERCE of Fitch- 
burg. 
December 28, 1852, at Temple- 
ton. 
April 4, 5, 1900. 47.26 
JAMES BERNARD CARROLL of 
Springfield. 


January 10, 1856, at Lowell. 
December 16, 16, 1914. 58.93 


JAMES HENRY Sisk of Lynn. 
December 20, 1857, at Abing- 
ton. 
February 24, 24, 1915. 57.18 














No. 3. 
St. 1859 c. 196. 
OTIS PHILLIPS LorpD of Salem. 
July 11, 1812, at Ipswich. 
May 19, June 15, 1859. 46.85 


March 13, 1884. 71.67 
WILLIAM SEWALL GARDNER of 
Newton. 


October 1, 1827, in Maine. 
December 31, 1875, January 
4, 1876. 48.24 
April 4, 1888. 60.50 
CHARLES PERKINS THOMPSON of 
Gloucester. 
July 30, 1827, at Braintree. 
October 21, 22, 1885. 58.22 
January 19, 1894. 66.47 
HENRY NEWTON SHELDON of 
Boston. 
June 28, 1843, in Maine. 
February 1, 3, 1894. 50.59 


JOHN JOSEPH FLAHERTY of 
Gloucester. 
March 27, 1858, at Gloucester. 
November 1, 6, 1905. 47.60 
July 24, 1906. 48.32 
JOHN FREEMAN BROWN of Mil- 


ton. 
March 20, 1848, at Douglas. 
August 30, September 1, 
1906. 58.44 


No. 4. 
St. 1859 c. 196. 
Marcus Morton of Andover. 


April 8, 1819, at Taunton. 
May 19, June 28, 1859. 40.11 


February 10, 1891. 71.84 
ROBERT CARTER PITMAN of New 
Bedford. 
March 16, 1825, in Rhode 
Island. 
May 18, June 19, 1869. 44.17 
March 5, 1891. 65.97 


JOHN HopkKINs of Millbury. 
March 19, 1840, in England. 


April 1, 1, 1891. 51.03 
May 19, 1902. 62.16 
WILLIAM CUSHING WAIT of 
Medford. 
December 18, 1860, at 
Charlestown. 
June 4, 5, 1902. 41.46 


sO 


No. 5. 
St. 1859 c. 196. 
EzRA WILKINSON of Dedham. 
February 14, 1805, at Attle- 


boro. 
May 19, June 29, 1859. 54.25 
February 6, 1882. 76.97 


ALBERT MASON of Brookline. 
November 7, 1836, at Middle- 


boro. 
February 15, 15, 1882. 45.27 
January 2, 1905. 68.15 
DANIEL WEBSTER BOND of 
Northampton. 


April 29, 1838, in Connecticut. 
October 22, 22, 1890. 52.48 


January 22, 1911. 72.73 
JOSEPH FRANCIS QUINN of 
Salem. 


February 14, 1857, at Salem. 
February 15, 15, 1911. 54.00 


No. 6. 
St. 1859 c. 196. 
HENRY VOsE of Springfield. 
May 21, 1817, at Charlestown. 


May 19, 26, 1859. 41.99 
January 17, 1869. 51.66 
HENRY AUSTIN SCUDDER of Dor- 
chester. 
November 25, 1819, at Barn- 
stable. 
February 2, 4, 1869. 49.16 
January 26, 1892. 72.17 


WILLIAM ALLEN of Northamp- 


ton. 
March 31, 1822, in Maine. 
August 30, Sept. 11, 
1872. 50.41 
June 4, 1891. 69.17 
MARCUS PERRIN KNOWLTON of 
Springfield. 
February 3, 1839, at Wilbra- 


ham. 
August 31, Sept. 2, 1881. 42.57 
May 7, 1918. 79.25 
EpGAR JAY SHERMAN of Law- 
rence. 
November 28, 1834, in Ver- 
mont. 
Sept. 21, October 1, 1887. 52.81 
June 8, 1914. 79.52 
RICHARD WILLIAM IRWIN of 
Northampton. 
February 18, 1857, at North- 
ampton. 


October 11, November 1, 
1911. 54.64 




















No. 7. 
St. 1859 c. 196. 
SETH AMES of Cambridge. 


April 19, 1805, at Dedham. 

May 19, June 28, 1859. 54.08 

August 15, 1881. 76.32 
CHESTER ISHAM REED of Taun- 


ton. : 
November 23, 1823, at Taun- 
ton. 
April 17, 20, 1867. 43.39 
September 2, 1873. 49.77 
JOHN WILLIAM’ Bacon of 
Natick. 
July 12, 1818, at Natick. 
November 24, 24,1871. 53.37 
March 21, 1888. 69.69 


ROBERT ROBERTS BISHOP of New- 
ton. 
March 31, 1834, at Medfield. 
April 4, 4, 1888. 54.01 
October 7, 1909. 75.52 
CHARLES FRANCIS JENNEY of 
Hyde Park. 
September 16, 1860, at Middle- 


boro. 
December 1, 1, 1909. 49.20 


EDWARD LYMAN SHAW of East- 
hampton. 

August 12, 1875, at East- 
hampton. 


October 1, 1, 1919. 44.13 


STANLEY ELROY Qua of Lowell. 
August 26, 1880, at Lowell. 
October 13, 13, 1921. 41.12 
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No. 8. 


St. 1859 c. 196. 
THOMAS RUSSELL of Boston. 
September 26, 1825, at Ply- 
mouth. 
May 19, June 1, 1859. 33.64 
February 9, 1887. 61.37 
CHARLES DEVENS of Worcester. 
April 4, 1820, at Charlestown. 
April 17, 20, 1867. 47.03 
January 7, 1891. 70.76 
PELEG EMORY ALDRICH of 
Worcester. 
July 24, 1813, at New Salem. 


October 10, 11, 1873. 60.21 

March 14, 1895. 81.63 

FRANCIS ALMON GASKILL of 
Worcester. 


January 3, 1846, at Mendon. 
March 28, 28, 1895. 49.23 
July 16, 1909. 63.53 
MARcus Morton of Newton. 
April 27, 1862, at Andover. 
September 20, 24, 1909. 47.40 


No. 9. 


St. 1859 c. 196. 
JOHN PHELPS PUTNAM of Bos- 
ton. 
March 21, 1817, in Conn. 
March 31, June 10, 1859. 42.02 
January 4, 1882. 64.79 
CALEB BLODGETT of Boston. 
June 3, 1832, in New Hamp- 
shire. 


January 16, 16, 1882. 49.62 
December 11, 1901. 69.52 


JABEZ Fox of Cambridge. 


April 10, 1850, at Taunton. 
September 5, 8, 1900. 50.40 


Henry TILTON LUMMUs of 


Lynn. 
December 28, 1876, at Lynn. 
January 19, 19, 1921. 


44.06 

















No. 10. 
St. 1859 ¢. 196. 


LINCOLN FLAGG BRIGHAM of 
New Bedford. 
October 4, 1819, at Cam- 
bridge. 
May 31, June 1, 1859. 39.65 
February 27, 1895. 75.40 


FRANCIS HENSHAW DEWEY of 
Worcester. 

July 12, 1821, at Williams- 
town. 


February 6, 23, 1869. 47.57 
December 16, 1887. 66.43 


HAMILTON BARCLAY STAPLES of 
Worcester. 
February 14, 1829, at Mendon. 


February 16, 16, 1881. 52.01 
August 2, 1891. 62.46 
FRANKLIN GOODRIDGE FESSEN- 


DEN of Greenfield. 
June 20, 1849, at Fitchburg. 
August 18, 20, 1891. 42.10 


WINFRED HOLT WHITING of 
Worcester. 

July 26, 1880, at West 
Boylston. 

November 20, 22,1922. 42.32 


No. 11. 
St. 1875 c. 230. 
WALDO COLBURN of Dedham. 


November 13, 1824, at Ded- 
ham. 


May 27, June 14, 1875. 50.53 
September 26, 1885. 60.86 


JAMES MADISON BARKER of 
Pittsfield 

October 23, 1839, at Pittsfield. 

November 16, 17, 1882. 43.06 

October 2, 1905. 65.94 


ELISHA BURR MAYNARD of 
Springfield. 
November 21, 1842, at Wilbra- 
ham. 
June 30, 30, 1891. 48.60 
May 28, 1906. 63.51 
WILLIAM FRANKLIN DANA of 


Newton. 
June 26, 1863, at Somerville. 


June 20, July 9, 1906. 42.98 
August 4, 1920. 57.10 


ELIAS BULLARD 3ISHOP of 


Newton. 
August 2, 1869, at Newton. 
January 22, 

1920. 


February 11, 
50.47 





No. 12. 
St. 1886 ¢c. 31. 
JOHN WILKES HAMMOND of 
Cambridge. 
December 16, 1837, at Matta- 
poisett. 
March 10, 10, 1886. 48.23 
March 26, 1922. 84.27 
CHARLES UPHAM BELL of 
Lawrence. 
February 26, 1843, in New 
Hampshire. 
September 15, 16, 1898. 55.55 
November 11, 1922. 79.70 
FRANKLIN TWEED HAMMOND of 


Cambridge. 
March 1, 1870, at Cambridge. 
November 21, 21, 1917. 47.72 


No. 13. 


St. 1888 c. 58. 

JOHN LATHROP of Boston. 
February 8, 1835, at Boston. 
March 7, 7, 1888. 53.07 
August 24, 1910. 75.54 

HENRY KING BRALEY of Fall 

River. 
March 17, 1850, at Rochester. 
February 2, 11, 1891. 40.88 


WILLIAM SCHOFIELD of Malden. 
February 14, 1857, at Dudley. 
December 31, 31,1902. 45.87 
June 10, 1912. 55.31 

WALTER PERLEY HALL of Fitch- 


burg. 
May 9, 1867, in New Hamp- 
shire. 
August 9, 9, 1911. 44.25 
ALONZO ROGERS WEED of 
Newton. 


January 22, 1867, in Maine. 
July 12, 12, 1922. 55.47 











No. 14. 


St. 1888 c. 58. 
JAMES ROBERT DUNBAR of West- 
field. 
December 23, 1847, at Pitts- 
field. 
March 7, 15, 1888. 40.20 
August 20, 1915. 67.66 


WILLIAM BURNHAM STEVENS of 


Stoneham. 
March 23, 1843, at Stoneham. 
April 6, 7, 1898. 55.03 


WEBSTER THAYER of Worcester. 


July 7, 1857, at Blackstone. 

February 28, March 1, 1917.* 
59.65 

*To take effect March 5, 1917. 


No. 15. 
St. 1892 c. 271. 


JAMES BAILEY RICHARDSON of 
Boston. 
December 9, 1832, in New 
Hampshire. 
May 25, June 1, 1892. 59.46 
August 30, 1911. 78.72 


NATHAN DEXTER PRATT of 
Lowell. 
September 3, 1852, at Reading. 
October 11, 11, 1911. 59.10 
January 15, 1914. 61.33 
CHRISTOPHER THEODORE CALLA- 
HAN of Holyoke. 
February 18, 1868, at Boston. 
February 4, 4, 1914. 45.96 


No. 16. 
St. 1892 c. 271. 
JOHN WILLIAM CORCORAN of 
Clinton. 
June 14, 1853, in New York. 
May 25, June 1, 1892. 38.95 
August 4, 1904. 51.14 
CHARLES SUMNER LILLEY of 
Lowell. 
December 13, 1851, at Lowell. 
November 29, December 2, 
41.96 


1893. 
April 16, 1921. 69.34 


FREDERICK LAWTON of Lowell. 
May 10, 1852, at Lowell. 
January 18, 19, 1900. 


47.69 





No. 17. 
St. 1896 c. 526. 
JOHN Henry Harpy of Arling- 
ton. 
February 2, 
Hampshire. 
September 17, 17, 1896. 49.62 
October 10, 1917. 70.68 
CHARLES EDWARD SHATTUCK of 
Boston. 
May 14, 1866, at Lawrence. 
November 14, 14, 1917. 51.50 
January 29, 1918. 51.71 
NELSON PIERCE BROWN of 
Everett. 
May 13, 1878, at Cambridge. 
February 27, 27,1918. 39.79 


1847, in New 


No. 18. 
St. 1896 c. 526. 

HENRY WARDWELL of Salem. 
April 28, 1840, at Ipswich. 
September 17, 18, 1896. 56.39 
January 30, 1922. 81.76 

JOHN ADAMS AIKEN of Green- 

field. 
September 16, 1850, at Green- 


eld. 
September 15, 16, 1898. 47.99 


JOHN CRAWFORD CrosBy of 
Pittsfield. 
June 15, 1859, at Sheffield. 


January 25, 25, 1905. 45.61 


WILLIAM HAMILTON of Spring- 
field. 
April 9, 1865, at Holyoke. 
January 7, 16, 1914. 48.74 
March 10, 1918. 52.91 
Louis SHERBURNE Cox of Law- 
rence. 
November 22, 1874, in New 
Hampshire. 


March 27, 27, 1918. 43.31 
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No. 19. 


St. 1902 c. 383. 

LEMUEL LEBARON HOLMES of 

New Bedford. 
July 26, 1853, at Mattapoisett. 
June 4, 4, 1902. 48.86 
August 5, 1907. 54.02 
ROBERT FULTON RAYMOND of 

New Bedford. 
June 15, 1858, in Connecticut. 


August 28, 29, 1907. 49.20 
No. 20. 
St. 1902 c. 383. 
ROBERT ORR Harris of East 


Bridgewater. 
November 8, 1854, at Boston. 
June 4, 4, 1902. 47.57 


JOHN DWYER MCLAUGHLIN of 
Boston. 

December 3, 1864, at Boston. 

March 22, 22, 1911. 46.29 


No. 21. 


St. 1902 c. 383. 
CHARLES AMBROSE DeCourcy of 
Lawrence. 
September 23, 1857, at Law- 
rence. 


June 4, 4, 1902. 44.69 


FREDERIC HATHAWAY CHASE of 
Boston. 
July 27, 1870, at Concord. 
October 11, 11, 1911. 41.21 


FREDERICK WoopBURY FOosDICK 
of Medford. 

April 28, 1875, at Fitchburg. 

January 15, 15, 1920. 


44.71 





No. 22. 


St. 1903 c. 472. 


LLOYD EVERETT WHITE of Taun- 
ton. 


December 12, 1849, at Norton. 


September 17, 18, 1903. 53.76 
October 8, 1921. 71.82 
WILLIAM ADAMS’ BuRNS of 
Pittsfield. 
January 9, 1875, in Con- 
necticut. 


September 21, 21, 1921. 46.69 


No. 23. 


St. 1903 c. 472. 


LORANUS EATON HITCHCOCK of 
Chicopee. 


February 3, 1851, in Vermont. 


September 23, 23, 1903. 52.63 
March 15, 1920. 69.11 
GEORGE ALOYSIUS FLYNN of 


Boston. 


January 26, 1880, at Boston. 
March 24, 24, 1920. 40.15 


No. 24. 


St. 1907 c. 286. 


HENRY AMASA KING of Spring- 
field. 


January 14, 1852, at Monson. 
April 24, 24, 1907. 55.27 


No. 25. 


St. 1907 c. 286. 
GEORGE AUGUSTUS SANDERSON 
of Ayer. 
July 1, 1863, at Littleton. 
April 24, 24, 1907. 43.81 








No. 26. 


St. 1911 ¢c. 567. 


Huco ADELARD DUBUQUE of Fall 
River. 





No. 28. 


St. 1911 c. 567. 


PATRICK MICHAEL KEATING of 
Boston. 





November 4, 1854, in Canada. 


March 15, 1860, at Springfield. 
August 9, 10, 1911. 56.76 


August 9, 11, 1911. 51.40 


No. 27. 


No. 29. 
St. 1911 c. 567. St. 1922 c. 532. 
JOHN BERNARD RATIGAN of FREDERICK JOSEPH MACLEOD of 


Worcester. 
December 20, 1859, at Worces- 
ter. 

August 9, 10, 1911. 
February 1, 1915. 
PHILIP JOSEPH 

Worcester. 
December 18, 1870, at Worces- 
ter. 
February 24, 24, 1915. 


Brookline. 
June 30, 1870, in Canada. 
July 12, 12, 1922. 52.03 
51.63 
55.11 
O’CONNELL of 


No. 30. 
St. 1922 c. 532. 
JOSEPH WALSH of New Bedford. 


October 16, 1875, at Boston. 
July 12, August 2, 1922. 46.73 


44.18 


HOW MANY LAWYERS ARE THERE? 
(From the “Docket” September-October, 1922.) 

We have been asked many times by lawyers throughout the 
country as to the number of men practicing law in the United 
States, and quite frequently nowadays as to the number of 
women. 

Many lawyers have wanted to know how many lawyers were 

in the practice in a given state or territorial division, and this 
we have been able to furnish quite accurately from our own 
lists. 
Through the assistance of the Director of the Census, Mr. 
W. M. Stewart, we are able to give in the tables below some 
interesting figures on many of these questions. 
taken from statistics secured for the 1920 census. 

As the Director of the Census puts it in his letter to us, the 
figures give ‘‘the number of persons reported as gainfully 
occupied as lawyers and judges.’’ ‘‘Gainfully oceupied.’’ 
That is something else again, to use a non-legal saying. After 


They are 
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a study of the figures, perhaps you would like to volunteer an a 
answer to this question, *‘ Where is the center of legal popula- 
tion ?’’ 
Population 
Total No. of per 
State. rior Lawyers. Male. Female. Lawyer. 
Alabama 348,174 1,416 1,399 17 1,658 
Arizona "334, 162 443 439 4 754 
Arkansas 1,752,204 1,33 1,333 5 1,310 
California 3,420,861 6,745 6,595 150 507 
Colorado 939,629 1,539 1,517 22 610 
Connecticut 1,380,638 - 1,339 1,326 13 1,031 
Delaware 223,002 171 170 1 1,304 
District of Columbia ae B71 2,415 ner 58 181 - 
Florida 968,470 1,137 1,126 11 852 
Georgia 2,895,832 2,531 2506 25 1,144 
Idaho 431,866 652 646 6 662 
Illinois 6,485,280 8,843 8,679 164 733 
Indiana 2'930.390 3,307 3,267 40 886 
Iowa 2,404,021 2,494 2,454 40 964 
Kansas 1,769,257 1,676 1,644 32 1,056 
Kentucky 2,416,630 2,382 2,368 14 1,015 
Louisiana 1,798,509 1,206 1,189 17 1,491 
Maine 768,014 801 793 8 950 
Maryland 1,449,661 2,118 2,100 18 684 
Massachusetts 3,852,356 4.954 4,851 103 778 
Michigan 3,668,412 3,037 2,999 38 1,208 
Minnesota 2,387,125 2,613 2,589 24 914 
Mississippi 1,790,618 1,158 1,148 10 1,546 = 
Missouri 3,404,055 4 506 4,434 72 755 
Montana 548,889 875 863 12 628 
Nebraska 1,296,372 1,528 1,507 21 848 
Nevada 77,407 230 224 6 337 
New Hampshire 443,083 379 378 : 1,169 
New Jersey 3,155,900 3,918 3,865 53 805 
New Mexico 360,350 342 342 1,054 
New York 10,385,227 7 473 18,129 344 562 
North Carolina 2,559,123 1,585 1,564 21 1,615 
North Dakota 640,872 629 626 3 1,019 
Ohio 5,759,394 6.485 6,401 84 888 
Oklahoma 2,028,283 2,818 2,795 23 720 
Oregon 783,389 : 424 1,398 26 550 
Pennsylvania 8,720,017 6,784 6,710 7 1,285 
Rhode Island 604,397 515 512 3 1,174 
South Carolina 1,683,724 989 974 15 1,702 
South Dakota 636,547 700 696 4 909 
Tennessee 2,337,885 2,040 2,019 21 1,146 4. 
Texas 4,663,228 5,323 5,271 52 8 76 
Utah 449,396 527 526 1 853 
Vermont 352,028 344 335 9 1,023 
Virginia 2,309, 187 1,981 1,975 6 1,166 
Washington 356,621 2,237 2,208 29 606 
West Virginia 1,463,701 1,326 1,318 8 1,104 
Wisconsin 2,632,067 1,978 1,951 27 : 331 
Wyoming 194,402 268 265 3 725 
—_ 














THE RECURRENT PROPOSAL TO REMOVE MAYORS 
THROUGH THE COURTS. 


As this proposal seems to persist in appearing from year to year, 
the following statement of some reasons against it, which appeared in 
several papers in the State on March 29, 1923, is here reprinted for con- 
venient and permanent reference. 


“In the news columns recently it was stated that the legislative Com- 
mittee on Cities was seriously considering a bill to provide that mayors of 
cities might be removed by three judges of the Superior Court. 

“A similar proposal was made in the Legislature last year. While 
such a proposal shows genuine confidence on the part of the Legislature 
in our courts and our method of selecting judges, it would be a most 
unfortunate step. With the business of the Supreme Judicial Court and 
the Superior Court congested and the District Court system so arranged 
by law that much of its power is still wasted and with all the problems 
facing the judicial system of the State as to the administration, both of 
civil and of criminal law, and such Federal activities as naturalization 
and other problems outlined in the recent report of the Judicature Com- 
mission, it would seem a very strange proceeding to provide that the 
time of three judges of the Superior Court should be at the mercy of 
persons who might see fit to start removal proceedings in any one of the 
cities of the State. To thrust this kind of jurisdiction on to the courts 
is to force them into a field where they do not belong. 

“The public is complaining of delay in the administration of justice. 
All kinds of difficult administrative problems in connection with the 
courts are now pending before the Judiciary Committee on the report of 
the Judicature Commission, the attorney general, and otherwise. Under 
these circumstances, this proposal to remove mayors through the courts 
seems extraordinary. 

“The division of labor and the placing of practical responsibility in 
a Government like ours must be looked at from the point of view of 
common sense and in a sound perspective. As the late James B. Thayer 
pointed out: ‘Under no system can the power of courts go far to save a 
people from ruin; their chief protection lies elsewhere. . . . If this be true, 
it is of the greatest public importance to put the matter in its true 
light. . . . The safe and permanent road . . . is that of impressing upon 
our people a far stronger sense than they have of the great range of 
possible mischief that our system leaves open and must leave open.’ 
There are certain functions which our courts necessarily perform in the 
course of, or in connection with the administration of justice. The per- 
formance of those functions is sufficient to occupy their entire attention. 

“The fact that the Legislature has, in the exercise of its power, ex- 
tended the jurisdiction of the Supreme Judicial Court to include the re- 
moval of district attorneys and certain others having to do with the 
administration of justice, and that the court has recently performed the 
difficult duty thus placed upon it in a manner to inspire confidence and 
respect, is not a reason for extending this sort of jurisdiction and turning 
the courts into general guardians of the public morals of office holders. 

“Whether there is any legal question involved which differs from 
that involved in the statute for the removal of district attorneys need not 
now be discussed. The present question is whether it is gocd business 
judgment for the Commonwealth to thrust this additional burden on to 
the courts. I say it is not. 

F. W. GRINNELL.” 


Boston, March 28, 1923. 
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SENATE 93 ACCOMPANYING THE PETITION OF 
THE MASSACHUSETTS BRANCH, NATIONAL 
WOMEN’S PARTY, FOR LEGISLATION ‘‘EQUAL- 
IZING THE RIGHTS, PRIVILEGES, AND IMMUNI- 
TIES OF MEN AND WOMEN UNDER THE LAWS 
OF THE COMMONWEALTH.”’ 

IntrRopuctory NOTE. 

This bill, after a hearing and an unanimous adverse report 
by the Judiciary Committee, was given leave to withdraw by 
the legislature. As it presents in more specifie form than else- 
where, as required by our present Massachusetts legislative 
practice, the substance of the so-called ‘‘blanket bill’’ which 
has been presented quite generally throughout the country and 
which is referred to in the artiele by Hon. B. Loring Young, 
printed in this issue, reprints were obtained and bound up 
herewith, so that those interested may study it. In view of the 
growing political activity of women naturally following the 
suffrage amendment, it deserves careful study. Without dis- 
cussing the relative merits of different sections, the Judiciary 
Committee and the legislature acted wisely in discouraging 
the attempt to confuse the laws of Massachusetts by any form 
of ‘‘blanket’’ legislation on this subject. The ‘‘ Wisconsin 
Law Review’’ for Jan., 1923 (referred to in the note to Mr. 
Young’s article), contains an interesting discussion, by a 
woman, of the blanket law adopted in Wisconsin. Apparently 
nobody pretended to know what it meant, but they thought it 
ought to be passed in spite of the faet that Wisconsin has de- 
veloped a Legislative Reference Bureau, to encourage careful 
legislation, which attracted the attention of the country. 

Doubtless some of our laws in regard to women may be 
capable of improvement, but the feminine millennium will not 
be brought about any sooner by passing statutes, the meaning 
and effect of which nobody knows and which it would take 
years for the courts to clear up. 


F. W. G. 
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SENATE .. . . No.93 








To accompany the petition of the Massachusetts Branch National 
Woman’s Party for legislation equalizing the rights, privileges and 
immunities of men and women under the laws of the Commonwealth. 
Judiciary (Joint). 





Che Commonwealth of Wassachusetts. 





In the Year One Thousand Nine Hundred and Twenty-Three. 


AN ACT 


Equalizing the Rights, Privileges and Immunities 
of Men and Women under the Laws of the 
Commonwealth. 





Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the 
same, as follows: 


1 Secrion 1. Section six of chapter four of 
2 the General Laws is hereby amended by adding 
3 at the end of clause fourth the following : — 
4 The words ‘‘person”’, “individual”, “inhabit- 
5 ant”, “citizen”, ‘‘resident”, and all other 
6 words descriptive of individuals, shall include 
7 women with regard to jury service and all other 
8 matters. 


(Nore. — This assures the eligibility of women 
for all professions and occupations, and for 
jury service.) 
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Section 2. Section forty-five of chapter thirty 
of the General Laws is hereby amended by 
adding at the end thereof the following : — 
Sex shall not be taken as a basis in establishing 
any group or grade under this section or in 
fixing salary rates within grades. 


Section 3. Section three of chapter thirty- 
one of the General Laws is hereby amended 
by inserting after clause (f) the following 
clause : — (g) Equal eligibility of women with 
men to examination for any position. 


Section 4. Chapter thirty-four of the Gen- 
eral Laws is hereby amended by inserting after 
section sixteen the following section : — 

Section 16A. They shall not take sex as a 
basis in establishing salaries of county employees. 


Section 5. Section one hundred and eight 
of chapter forty-one of the General Laws is 
hereby amended by adding at the end thereof the 
following : — Sex shall not be taken as a basis 
in determining the compensation of employees 
of cities, towns and districts. 


Section 6. Chapter fifty-one of the General 
Laws is hereby amended by striking out section 
two and inserting in place thereof the 
following :— Section 2. If the name of a duly 
registered voter is changed by marriage or by 
decree of court within sixty days prior to any 
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city, town or state election or primary or caucus, 
he may vote at such election, primary or caucus 
in his former name; but at any election, primary 
or caucus held after the expiration of such 
period he may not vote without first re-regis- 
tering in his new name, and on any registration 
on account of change of name the marriage 
certificate or certified copy of the record of the 
marriage, or a certified copy of the decree of 
court, as the case may be, shall be exhibited 
to the registrar. This section shall not prevent 
a married woman from continuing to be regis- 
tered, and voting, in her maiden name, if she 
elects to retain it after marriage as her legal 
name. 





(Notre. — The last provision is believed to be 
merely declaratory of the common law.) 


Section 7. Section thirty-eight of chapter 
seventy-one of the General Laws is hereby 
amended by adding at the end thereof the 
following: —It shall not take sex as a basis 
in determining the salaries of teachers. 


Section 8. Section three of chapter seventy- 
six of the General Laws is hereby amended by 
striking out the comma at the end of the first 
line and the words ‘‘except a married woman”’, 
in the second line, so as to read as follows: — 
Section 3. Every illiterate minor between six- 
teen and twenty-one shall attend some public 
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evening school, if any, in the town of his resi- 
dence, for the whole time during which the 
public evening schools are in session, unless he 
attends a public day school, or a private school 
approved as provided in section one by the 
school committee, or unless his physical or mental 
condition is such as to render his attendance 
harmful or impracticable. Wilful violation of 
this section by such a minor shall be punished 
by a fine of not less than five dollars; failure 
for six sessions within a period of one month by 
any person in control of such a minor to cause 
his attendance, shall, on complaint by an attend- 
ance officer, be punished by a fine of not more 
than twenty dollars. 


Section 9. Chapter one hundred and eighty- 
nine of the General Laws is hereby amended 
by repealing section six. 


SecTIon 10. Section two of chapter two hun- 
dred and one of the General Laws is hereby 
amended by striking out the last sentence and 
inserting in place thereof the following : — If 
the minor is a married man or woman no guardian 
shall be appointed without such notice to his 
or her wife or husband as the court may order. 


SecTIon 11. Section five of said chapter two 
hundred and one is hereby amended by striking 
out the word “female’’, in the tenth line, and 
inserting in place thereof the word : — person, — 
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by striking out the word “‘her’’, in the eleventh 
line, and twice in the twelfth line, and inserting 
in place thereof in each instance the word : — 
his, — by inserting after the word “education”’, 
in the twelfth line, the words: 
provided in section twenty-four, 





except as 





and by 
striking out the words “or of the husband of a 
female minor, as provided in this section’’, 
in the fourteenth and fifteenth lines, and inserting 
in place thereof the words : 





and subject to 
section twenty-four in the case of a minor who 
is married, —so as to read as follows : — Section 
5. The guardian of a minor shall have the 
custody of his person and the care of his educa- 
tion, except that the parents of the minor, 
jointly, or the surviving parent shall have such 
custody and said care unless the court otherwise 
orders. The probate court may, upon the written 
consent of the parents or surviving parent, order 
that the guardian shall have such custody; and 
may so order if, upon a hearing and after such 
notice to the parents or surviving parent as it 
may order, it finds such parents, jointly, or the 
surviving parent, unfit to have such custody; or 
if it finds one of them unfit therefor and the 
other files in court his or her written consent to 
such order. The marriage of a person under 
guardianship as a minor shall deprive his guardian 
of all right to his custody and education, except 
as provided in section twenty-four, but not of 
the care and possession of his property. If a 
corporation is appointed guardian of a minor, 
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the court may, subject to the right of his parents, 
and subject to section twenty-four in the case 
of a minor who is married, award the custody 
to some suitable person. 


SECTION 12. Said chapter two hundred and 
one is hereby amended by striking out section 
twenty-four and inserting in place thereof the 
following :— Section 24. The guardian of a 
married person shall not have the care, custody 
or education of his ward, unless the husband or 
wife of the ward is insane, or the ward and 
the husband or wife are living apart for justi- 
fiable cause or pending a libel for divorce or 
petition to have the right to live apart established. 


SEcTION 13. Section nineteen of chapter two 
hundred and five of the General Laws is hereby 
repealed. 


SecTION 14. Section seven of chapter two 
hundred and seven of the General Laws is hereby 
amended by striking out the words “ the male 
is under twenty-one or the female is under 
eighteen’’, in the second and third lines, and 
inserting in place thereof the words : — either 
party is under twenty-one, —so as to read as 


follows : — Section 7. A magistrate or minister 
shall not solemnize a marriage if he has reason- 


able cause to believe that either party is under 
twenty-one, except with the consent of the 
parent or guardian having the custody of the 
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minor, if there is any such parent or guardian 
in the commonwealth competent to act. 


SecTION 15. Section nine of said chapter two 
hundred and seven is hereby amended by striking 
out the words ‘“‘if a male, or twelve if a female”’, 


so as to read as follows : — Section 9. A marriage 
solemnized when either party is under twelve 


shall be void without a decree of divorce or 
other legal process if the parties separate during 
such nonage and do not afterward cohabit. 


SecTION 16. Section thirty-three of said chap- 
ter two hundred and seven is hereby amended 
by striking out the words ‘male under twenty- 
one, or to a female under eighteen’’, in the third 
and fourth lines, and inserting in place thereof 
the words : — person under twenty-one, — so as 
to read as follows : — Section 33. The clerk or 
registrar shall not issue the certificate under 
section twenty-eight before the time therein 
specified, except as otherwise provided; nor to 
a person under twenty-one, when he has reason- 
able cause to believe the person to be under such 
age, except upon the application or consent in 
writing of the parent or guardian of such person 
or by order of the probate court under section 
twenty-five. If there is no parent or guardian 
in this commonwealth competent to act, a 
certificate may be issued without such applica- 
tion or consent. 
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SEcTION 17. Section two of chapter two hun- 
dred and nine of the General Laws is hereby 
amended by striking out all after the word 
“‘sole’’, in the second line, —so as to read as 
follows :— Section 2. A married woman may 
make contracts, oral and written, sealed and 
unsealed, in the same manner as if she were 
sole. 


Section 18. Section three of said chapter 
two hundred and nine is hereby amended by 


] 


striking out the words “other than mortgages’”’, 


in the second line. 


SECTION 19. Section six of said chapter two 
hundred and nine is hereby amended by striking 
out all after the word “ sole’’, in the second line, 
so as to read as follows : — Section 6. A married 
woman may sue and be sued in the same manner 
as if she were sole. 


Section 20. Said chapter two hundred and 
nine is hereby further amended by striking out 
section eight and inserting in place thereof the 
following :— Section 8. A husband shall not 
be liable upon a cause of action which originated 
against his wife prior to their marriage, or to 
pay a judgment recovered against her, or for 
any tort of hers to which he is not a party. 


SECTION 21. Section nine of said chapter 
two hundred and nine is hereby amended by 


‘ 


striking out the words “, except as provided in 


in the second and third 


9 


the following section, 
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lines, so as to read as follows :— Section 9. 
Contracts made by a married woman relative 
to her separate property, trade, business, labor 
or services shall not bind her husband or render 
him or his property liable therefor ; but she 
and her separate property shall be liable on 
such contracts in the same manner as if she were 
sole. 


SECTION 22. Sections ten and eleven of said 
chapter two hundred and nine are hereby repealed. 


SECTION 23. Said chapter two hundred and 
nine is hereby amended by inserting after sec- 
tion thirteen the following sections : — 

Section 13A. Either husband or wife may 
sue for expenses incurred and services lost as a 
result of an injury to the other; but loss of 
earnings shall be an element of damage only in 
favor of the one suffering the injury. The wife 
shall have such rights in the consortium of her 
husband as the husband may have at common 
law in the consortium of his wife. 

Section 13B. The parents or surviving parent 
of a minor child, or, if they are living apart, 
the parent who has been given the custody of 
the child by a decree of court, or, in the absence 
of such a decree, the parent having the actual 
custody of the child, shall have the right to 
the earnings and services of such child, and to 
maintain an action for their loss in case of injury 
to the child. 
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Section 24. Said chapter two hundred and 
nine is hereby further amended by repealing 
section twenty-seven. 


SECTION 25. Said chapter two hundred and 
nine is hereby further amended by inserting 
after section twenty-six the following heading 
and section : — 


DOMICILE OF MARRIED WOMEN. 

Section 26A. The domicile of a married woman 
shall be established by the same facts and rules 
of law as that of any other person, and shall 
not, as a matter of law, follow that of her hus- 
band. This section, and the laws of this com- 
monwealth relative to married women, shall 
apply to a married woman who has established 
a domicile in this commonwealth, and to all 
property of hers situated in the commonwealth. 


SECTION 26. Section two of chapter two hun- 
dred and ten of the General Laws is hereby 
amended by striking out the words ‘“‘her hus- 
band, if she is a married woman”’, in the third 
line, and inserting in place thereof the words : — 
the wife or husband of the person to be adopted, 
if he or she is married, — so as to read as follows : 
— Section 2. A decree for such adoption shall 
not be made, except as hereinafter provided, 
without the written consent of the child, if 
above the age of fourteen ; of the wife or hus- 
band of the person to be adopted, if he or she is 





(‘Sa 











1923.] SENATE 


13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


=> Whe 


oe ont mg or 


| 
ONO FP WN K— © 


No. 93. 11 





married; of the lawful parents or surviving 
parent; of the parent having the lawful custody 
of the child, if the parents are divorced or are 
living separately; of the guardian of the child, 
if any; of the mother only of the child, if illegiti- 
mate; or of the person substituted for any of 
the above named by this chapter. Illegitimacy 
shall in no case be expressly averred upon the 
record. A person whose consent is hereby re- 
quired shall not thereby be debarred from being 
the adopting parent. If the child has been 
previously adopted, the consent of the previous 
adopting parent shall also be required. 


SECTION 27. Section three of said chapter 
two hundred and ten is hereby amended by 
striking out the words ‘child or her husband”’, 
in the second line, and inserting in place thereof 
the words :—person to be adopted and his 
or her wife or husband,—so as to read as 
follows : — Section 3. The consent of the per- 
sons named in the preceding section, other than 
the person to be adopted and his or her wife or 
husband, if any, shall not be required if the 
person to be adopted is of full age, nor shall the 
consent of any such person other than the 
child be required if such person is adjudged 
by the court hearing the petition to be hope- 
lessly insane, or is imprisoned in the state prison 
or in a house of correction in this commonwealth 
under sentence for a term of which more than 
three years remain unexpired at the date of 
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the petition; or if he has wilfully deserted and 
neglected to provide proper care and mainte- 
nance for such child for two years last preceding 
the date of the petition; or if he has suffered 
such child to be supported for more than two 
years continuously prior to the petition by an 
incorporated charitable institution or as a pauper 
by a town or by the commonwealth; or if he 
has been sentenced to imprisonment for drunk- 
enness upon a third conviction within one year 
and neglects to provide proper care and main- 
tenance for such child; or if such person has 
been convicted of being a common nightwalker 
or a lewd, wanton and lascivious person, and 
neglects to provide proper care and maintenance 
for such child. A giving up in writing of a child, 
for the purpose of adoption, to an incorporated 
charitable institution shall operate as a consent 
to any adoption subsequently approved by such 
institution. Notice of the petition shall be given 
to the department of public welfare, if the child 
is supported as a pauper by a town or by the 
commonwealth, and if the child is supported by 
a town, notice shall also be given to the over- 
seers of the poor thereof, and in Boston said 
notice shall be given both to the overseers of the 


5) poor and to the trustees for children. 


SEcTION 28. Chapter two hundred and thirty- 
one of the General Laws is hereby amended by 
inserting after section eighty-five the following 
new section : — 











4 











1923.] SENATE — No. 93. 13 


5 
6 
7 


wp = 


me wN oe 


oOo coon o& or 


10 
11 


me ON 


Section 85A. A wife who commits a tort 
in the presence of her husband shall not be 
presumed to have acted under his coercion. 


MEMORANDUM :— General Laws 234, section 
1, relative to juries, does not need to be amended, 
because it is covered by section 1 of this bill, 
providing that certain words shall include women, 
unless a contrary intention appears. 


SECTION 29. Section twenty-three of chap- 
ter two hundred and sixty-five of the General 
Laws is hereby amended by striking out the 
word ‘‘female”’ in the second line. 


Section 30. Chapter two hundred and sev- 
enty-two of the General Laws is hereby amended 
by striking out section five and inserting in 
place thereof the following : — Section 5. Who- 
ever has unlawful sexual intercourse with a 
person who is feeble minded, an idiot or imbecile, 
under circumstances which do not constitute 
rape, shall, if he or she had reasonable cause to 
believe that said person was feeble minded, an 
idiot or imbecile, be punished as provided in 
section three. 


SecTION 31. Section nine of said chapter 
two hundred and seventy-two is hereby amended 
by striking out the word “female’’, in the fifth 
and thirteenth lines, respectively and inserting 
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in place thereof the words: — other person, — by 
striking out the words “person, and take 


into custody such person and such female”’, 
in the tenth and eleventh lines, and inserting 
in place thereof the words: — owner, manager 
or assistant, and such other person, and take 
them into custody, —by striking out the word 
“person”, in the eleventh line, and inserting in 
place thereof the words: — owner, manager or 
assistant, —by striking out the word “‘she”’, 
in the thirteenth line, and inserting in place 
thereof the word: — he, —and by striking out 
, In the fifteenth line, and 


the word ‘ witnesses” 
inserting in place thereof the words: —a wit- 
ness, —so as to read as follows: — Section 9. 
If a person makes oath before a district court 
or trial justice that he has probable cause to 
suspect that a house, building, room or place 
is kept or resorted to for prostitution and that 
a certain person owning, or having or assisting 
in the management or control of such house, 
building, room or place knowingly suffers a 
certain other person to be in or upon such place 
for the purpose of unlawfully having sexual 
intercourse, said court or trial justice shall, if 
satisfied that there is probable cause therefor, 
issue a warrant commanding the sheriff or his 
deputy, or any constable or police officer, to 
enter such house, building, room or place and 
search for such owner, manager or assistant, and 
such other person, and take them into custody. 


Said owner, manager or assistant shall be 
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detained for not more than twenty-four hours 
until complaint may be made against him, and 
said other person for a reasonable time until he 
may be brought before said court or trial justice 
to be recognized with or without sureties at the 
discretion of said court or trial justice to appear 
as a witness before the next or any succeeding 
sitting of said court or trial justice. This section 
shall be in addition to and not in derogation 
of the common law. 


Section 32. Chapter two hundred and sev- 
enty-eight of the General Laws is hereby amended 
by inserting after section seven the following 
new section: — 

Section 7A. In the prosecution of a wife for 
a crime committed in the presence of her husband, 
it shall not be presumed that she acted under 
his coercion. 
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AMERICAN INSTITUTE 
OF ACCOUNTANTS FOUNDATION 


Prize Competition 


Tue American Institute of Accountants Foundation offers prizes 
for the best papers upon the following subject : 
THE PRINCIPLES WHICH SHOULD GOVERN THE 
DETERMINATION OF CAPITAL AND THE AMOUNTS 
AVAILABLE FOR DISTRIBUTION OF DIVIDENDS IN 
THE CASE OF CORPORATIONS, WITH SPECIAL 
REFERENCE TO THE SYSTEM OF CAPITAL STOCKS 
WITHOUT A PAR VALUE. 


The following have consented to act as jurors in the contest: 
Jutius H Barnes, 
Wesiey C. MirTcHELL, 
ALBERT RATHBONE, 
FREDERICK STRAUSS and 
Georce O. May 


Chairman, Committee on Administration of Endowment, 
American Institute of Accountants. 


The amount of the prizes will be in the discretion of the jurors, 
subject, however, to the provision that the first prize shall not be 
less than $1,000 nor more than $2,500, and that other prizes shall 
not be less than $250 nor more than $750. 

While it is contemplated that the winning paper will discuss 
adequately the various aspects of the question — legal, accounting, 
economic and financial— the jury will be empowered to make awards 
to papers in which any one phase of the question is in their judg- 
ment particularly well covered. 

A prize will also be given to the best paper submitted by a 
member of the American Institute of Accountants. 

The Institute will undertake to publish the winning paper and 
will also reserve the right to prior publication of all other papers. 

Papers to be entered for the contest must be typewritten and 
identified by anom de plume. A separate sealed envelope bearing 
on the outside the nom de plume and containing the name of the 
author should accompany the paper to be addressed to A. P. 
Richardson, secretary of the American Institute of Accountants 
Foundation, 135 Cedar Street, New York. 

Papers must be submitted not later than October 1, 1923. 


The competition is open to everyone without restriction. 
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